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Abstract 

Chile has historically been an emigration nation; however, in recent years, due to political and 
economic stability, it has also become a relevant source of attraction for regional immigrants. 
This chapter explores the features of Chile’s contemporary immigration management (1990-
2010), inserting said issue in significant discussions in the literature on immigration policies. 
The framework is the debate on the “liberal dilemma” of immigration policy, its main notion 
being that democratic states’ immigration policymaking processes share some peculiar trends, 
that usually lead to policies that are both expansive, regarding the number of migrants 
admitted, and inclusive, regarding the repertoire of rights granted. The hypothesis is that, over 
the last 20 years, Chile has become quite an expansive country, meaning that the strong 
restrictions to entry contained in the Law of Foreigners’ Affairs, inherited from the Pinochet 
dictatorship, are not being applied by state burocracies, so that the amount of migrants 
entering the country has been rising steadily –although with relevant rates of irregularity. At 
the same time, Chile remains non-inclusive when it comes to the rights recognized to 
immigrants. Such inconsistency has been promoted and sustained by the fact that Chilean 
immigration policy is a de facto policy, rather than a de jure one; the imbalance between 
effective management and regulatory framework results in an immigration policy with 
important degrees of discretional decision-making and opacity, to which will accrue the 
multiple “dilemmas” or paradoxes that characterize governments’ responses to immigration in 
democratic countries. Based on documental analysis, the chapter’s main contribution is a 
detailed characterization of this de facto policy, until now scarcely studied. It encompasses the 
main characteristics of the outdated existing law; the various international commitments 
assumed by the Chilean State in this subject; the evolution in official discourse on the matter; 
the changes that have marked the implementation of certain specific policies in practice, and 
their complex interaction with the prevailing normative framework.  
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1. Introduction 

International migration has become one of the central themes on the world socio/political 
agenda in the latter decades of the Twentieth and the beginning of the Twenty-First centuries. 
Effectively, migration has existed during all of human history, but over the past 40 years the 
number of international migrants has doubled. If, in the past, migration had only affected 
some nations, its current impact is much broader. Furthermore, the diversity of those who 
migrate and their motives for doing so has grown (Thouez and Channac, 2006: 370). The 
determining principles of the large migratory flows are certainly economic and social. Thusly, 
among the explanations for why individuals migrate the neo-classical economic models have 
dominated, based upon a vision of the migrant as a rational subject. There are also relevant 
models that focus on global economic structures, wherein globalization and the resultant 
inequities act as factors of attraction and repulsion, and models centered on transnational 
networks that contribute the explanation for migrations’ generation of more migrations. 

Within this framework, only since the 1990’s, the political dimension of international 
migration has become a subject of academic study. At present, a growing, common 
appreciation of the forces of globalization has begun to settle into place, taking for granted an 
irreversible decline in the capacity of the State to set effective policies regarding people’s 
movements. In the face of this “globalist” trend (Joppke, 1998b), a series of empirical studies 
seek to demonstrate that such appreciations were, at the least, exaggerated. Although 
migrations obey to other primary factors, politics does have effect upon them. Over the past 
20 years, these developments have given rise to the study of immigration policy as a field 
within political science. At present, nation states use numerous strategies and means for 
applying their immigration policies, which may be de jure (legal) or de facto (pragmatic) 
(Messina and Lahav, 2006). Hammar (1985), in one of the foundational, comparative studies 
of this field of research, made the distinction between two components that, when combined, 
comprise “immigration policy” as such. First, there is immigration control policy, meaning 
the rules and procedures that govern the selection and admission of foreign citizens, as well as 
the oversight of foreigners once within the destination country. Secondly, there are immigrant 
or integration policies that refer to the conditions that affect the resident immigrants, such as 
housing, benefits and social services, educational opportunities and language education, 
recreational and cultural activities, opportunities for participation in social organizations and 
the political process, and also the matter of who may opt for citizenship, under what 
circumstances and by what procedures (Schain, 2008). 

The literature shows that democratic countries have a tendency to develop expansive 
control policies (dealing with the numbers of people legally admitted into the country and the 
threshold of irregular migration that is tolerated), and inclusive immigrant policies (regarding 
their rights, be their condition regular or irregular). This phenomenon can be observed over 
time as a tendency that supersedes cyclical periods of restrictive policies tied to changes of 
government and economic crises (Freeman, 1995). The explanation would be found in a set of 
pro-immigration factors that systematically influence the process of immigration policy 
formation: domestic pressure groups (stakeholders associated with business and trade, pro-
immigration organizations and associations of immigrants), liberal domestic institutions 
(courts, constitutions, rights, bureaucracies), and international elements (human rights 
instruments, integration processes, regional consulting bodies, transnational organizations). 
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The impact of these factors is known as “the liberal dilemma”, inasmuch as it appears to be 
something endemic to the democratic nation states. Under authoritarian regimes or within 
non-liberal States, political elites have much more maneuvering room to set restrictive and 
exclusive policies, and to force strict compliance. The dilemma is that although the political 
elites of democratic countries, and even public opinion, would prefer to set “closed door 
policies”, they face strong obstacles that are part of the liberal nature of their political –and 
economic- structure.  

Until now, empirical research of these models has concentrated on the European and 
Anglo-Saxon democracies. There has been almost no research done on the immigration 
policies of non-developed countries, which, even in academic circles, tend to be viewed as 
countries that are sources of migrants rather than destinations for immigrants. There are 
important exceptions such as the cases of the Persian Gulf States or some countries in 
Southeast Asia, which have been the object of attention. Nevertheless, such research has been 
focused on market forces in general, and in those cases wherein the political process has been 
examined, the models described are left aside because the regimes are closer to the 
authoritarian pole.  

In this context, Latin American democracies offer an interesting point of comparison that, 
until now, has gone un-addressed. Although it is commonly thought that this is a part of the 
world that, throughout the Twentieth Century, evolved from being a recipient of immigrants 
to become a source of emigrants, the region continues, to date, to present an important 
volume of intra-regional migration that gives relevance to how its countries deal with 
immigration. There are indications that several countries in the region are currently 
developing expansive immigration policies. In some cases, there are new legal frameworks 
that have been established in recent years (Argentina, 2003; Uruguay, 2008); and, in others, 
there are policies that have been redirected towards greater openness by means of 
administrative reform (Chile, Brazil). Nevertheless, there is no research to give an account of 
this phenomenon in the region, nor to identify its conditioning factors. Is “the liberal 
dilemma” present here as well? Do our democracies have immigration policies that are 
expansive and inclusive? If so, do they respond to the same factors that are at play within the 
European and Anglo-Saxon democracies? 

In the specific case of Chile, these questions lead us to assume the task of characterizing 
the immigration policies of the country. This chore is not an easy one, given that –as most 
developing countries– Chile does not have a de jure policy, meaning that there is no 
consistent, institutionalized and formally established body of regulations, framing an explicit 
and consistent vision of the nature of the country as a destination, which could become a 
subject of study. As has been pointed out from within the academic sphere, by civil society 
organizations and by the Chilean government itself, the country does not have, nor has it ever 
had –with the probable exception of the selective immigration policies of the 19th Century– an 
explicit immigration policy that goes beyond addressing specific situations (IOM, 2003). This 
omission is, in any event, far from exceptional when looked at with a comparative 
perspective. We should recall that the majority of Western European countries did not have 
explicit, officially promulgated immigration policies before the 1970’s (Hammar, 1985; 
Schain, 2008). In Chile, geographical isolation and the relatively low numbers of immigrants 
that traditionally have arrived to the country seemed to provide the reasons for its absence, at 
least until recently. 
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Nevertheless, as has been mentioned previously, the absence of a de jure policy does not 
imply abstention nor an attitude of non-intervention by the State. Instead we may speak of an 
implicit policy (Stefoni, 2011a), comprised in practice of a disperse set of measures. It will be 
relevant, then, to take a closer look at the body of applicable legislation, but also, and in great 
detail, to delve into the way those laws are entwined with elements of jurisprudence, 
administrative factors and execution conditions, as well as the statements of political 
authorities on the national and international scene. This chapter tackles the question about the 
main features of current official management of immigration in Chile.  

The working hypothesis is that our country has become – after returning to democracy– 
expansive in terms of policies dealing with controlling immigration (which is to say that 
strong legal restrictions about entering the country, while still formally valid, are not being 
enforced), although there are important levels of irregularity; but at the same time it is a non-
inclusive country in regards to recognition of the rights of the immigrants, mainly due to their 
poor institutionalization; that is to say, even though there has been some progress in this area, 
in a strict sense, they are more “social benefits” or “hand-outs” than rights. First, the relevant 
theoretical elements will be presented within a conceptual framework and, secondly, the 
historical evolution of immigration policy in Chile will be reviewed. Then we shall deal with 
the ways in which immigration policy has been managed over the past twenty years, going 
into detail regarding both policies of control and integration policies, and highlighting 
modifications that have been introduced, as the flow of immigrants has grown.  

We will also pointout the difficulties that have burdened attempts to adjust the legal 
framework to this new reality. In the conclusion, we will attempt to relate these policy 
features to the theoretical framework, identifying which elements of the “liberal dilemma” 
may, or may not, be found in the Chilean case.  

2. The Conceptual Framework: Immigration Policies and Their 
Paradoxes 

As Schain posits (2008), since nations began to develop a capacity to effectively control 
their borders (a situation that does not go back beyond the 19th Century), border control has 
been realized by a fragile balance between the measures the State is able to impose, and a 
series of contradictory interests that promote a more open or a more closed frontier. In this 
context, two themes have gained attention in the debate about immigration policies (Boswell, 
2007): the first is the question of why immigration policies, apparently systematically, “fail”, 
or tend to generate undesired effects; and the second question is how to explain the expansive 
and inclusive tendencies of immigration policies in democratic countries. 

Both themes refer to a certain characteristic of immigration policy that several authors 
have mentioned as important. Because immigration policies implemented by national 
governments are subjected to a series of conflicting interests and logical precepts, often 
opposed to each other, or irreconcilable, those policies -as many other public policies, but to a 
greater degree– are shaped into multiple agendas, more or less explicit, wherein the final 
product is often ambiguous (Zolberg, 1999; Cornelius and Tsuda, 2004; Castles, 2004; 
Guiraudon and Lahav, 2006; Boswell, 2007). The apparent shortcomings or paradoxes of 
governmental action in this sphere, more than a mere sign of the irrelevance of the State in the 
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face of the present reality of international migration, set a stage that is especially appropriate 
for analyzing the complexities of an economic and social reality that is also eminently 
political, and challenges the very foundations of the legitimacy of the modern State. 

The first issue centers on the distances between the “declared” purpose of immigration 
policies and their results (Hollifield, 1992, 2000; Castles, 2004; Cornelius et al 1994 and 
2004). The empirical studies that have dealt with it1 have covered both the faults in policy 
implementation and the lack of energy dedicated to control operations, as well as the 
undesired effects that many policies designed to attract immigrants have had (a classic 
example being the permanent immigration caused by policies meant to stimulate temporary 
guest workers in the post-war era) (Cornelius and Tsuda, 2004). Irregular migration has 
occupied an important part of these debates, as a clear example of the short-comings of 
immigration control policies.  

Regarding the second issue, the motive for puzzlement is why skepticism and hostility 
towards immigration –expressed by public opinion in poll results – has not been reflected 
substantially in the immigration policies of liberal democracies. Conversely, beyond certain 
restrictive cycles of political or economic character (Freeman, 1995), these policies tend to be 
expansive and inclusive, way beyond what public opinion indicators would predict (Statham 
and Geddes, 2006).2 The answer seems to lie in the very nature of the liberal democracy: 
“(…) in an era of growing anti-immigration sentiment and increased efforts by nation states 
to restrict immigration to the developed world, the western democracies find themselves 
entrapped, increasingly, between their liberal ethos and their capacity to effectively control 
immigration (Lahav, 2006 [2000]: 290). This “liberal dilemma” implies that liberalism – 
political but also, and importantly, economical (see Hollifield, 2004) –at the core of 
democratic States reduces, in practice, the diversity of policy instruments that they may recur 
to in order to manage immigration.  

Clearly, many States (the Europeans, for example) have discovered innovative formulas3 
for overcoming these limitations, and, finally, their capacity for controlling questions of 
migration has been strengthened. But this does not contradict the original analysis that posits 
the need for all democracies to counterbalance important restrictions (see Guiraudon and 
Lahav, 2000; Guirandon, 2000 and 2003; Lahav, 2000). 

Three big themes have been discussed as explanations for these peculiar trends of 
immigration policymaking in democratic societies: 

 
a) The Political Economy Model 
 
It is focused on stakeholders at the domestic level, and Freeman (1995, 1998, 2002) is its 

principal exponent. Applying Wilson’s typology of public policy4 to the context of 

                                                        
1 A good example can be seen in the publications compiled by Cornelius et al (1994) and (2004) in the two editions 

of “Controlling immigration: a global perspective”.  
2 It is worth mentioning that in a recent work prepared as a reference for the World Report of the United Nations 

Development Program (UNDP), Facchini and Mayda (2009) state that they have collected, for the first time, 
quantitative documentation of the existence of this “gap” at the global level. 

3 Principally, Guiraudon (2000) and Guiraudon and Lahav (2000) refer to the strategy of externalizing the 
formulation as well as the implementation of policies in three ways: upwards (for example, towards the 
European Union); downwards (towards local governments); and outwards (to non-governmental protagonists). 

4 Wilson recognizes four types of political dynamics that arise according to the distribution of the costs and benefits 
of the pertinent public policy: client-oriented policy (diffused costs and concentrated benefits); interest group 
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immigration policy, he sustains that immigration tends to generate a concentration of benefits 
and diffusion of costs, suggesting that those who take good advantage of that policy organize 
themselves and influence the public authorities responsible for its formulation. In liberal 
democracies, interest groups are considered to be legitimate protagonists in policy 
formulation; and, according to Freeman’s model, those who benefit directly from immigration 
will have the incentive to organize and to apply pressure on the elites who make the 
decisions, hence capturing their support. The most relevant groups in this sense are employers 
and business associations dependent on immigrant labor, pro-immigration NGO’s or those 
focused on defending civil rights (Kessler, 1999; Money, 1999), groups of immigrants and, in 
some cases, labor organizations (Haus, 2002; Watts, 2002). The result will be the generation 
(and continuance) of expansive policies, despite the opposition of an unorganized public 
opinion.  

 
b) Neo-Institutional Models 
 
Several authors (Joppke, 1998a and b; Guiraudon, 1998, 2000; Hollifield, 1992, 2000) 

have emphasized the effect of domestic institutions that are, all told, those that decide what 
the playing field is going to be, as well as the attributions and incentives of stakeholders. The 
very concept of the State varies considerably here, because it assumes a role of its own, but it 
is no longer understood to be a monolithic subject, but rather as an organism comprised of 
sundry parts (political parties on the one hand, and particular bureaucratic agencies on the 
other), each with its own interests and logical orientation on the subject of immigration. These 
models locate the so-called liberal constraints (Hollifield, 1992) at the domestic level: a) 
there are certain characteristics that are intrinsic to liberal institutions themselves –standards 
and constitutional procedures, rights (Hollifield, 2000), courts of law (Joppke, 1998a and b), 
the Welfare State bureaucracies (Guiraudon, 1998 and 2000), and the state of law (Joppke, 
1998b) – that create obstacles before any imposition of restrictive and/or exclusive measures 
of control. 

 
c) Globalist Models 
 
The globalists place an accent on the way that international forces – in the form of 

international regimes (those linked to security issues or free trade, for example), supranational 
entities, liberal principles that are imprinted in differing types of agreements and treaties 
(“embedded liberalism” according to Hollifield, 1992), the dynamics of economic 
globalization (Sassen, 1996), or even the international system of human rights (Soysal, 1994; 
Jacobson, 1996)– exercise influences on the policy decisions taken by democratic States. It is 
noteworthy that several researchers (Guiraudon, 1998; Hansen, 1999; Guiraudon and Lahav, 
2000; Cornelius and Tsuda, 2004) have manifested their skepticism towards these arguments, 
given the lack of effective means for international regulatory bodies to impose their norms or 
standards on nation states. In their most classical versions, these globalist models have shown 
little concern for determining the plausibility of the causal mechanisms that they mention. 
However, in the case of zones of territorial integration, the European Union has effectively 

                                                                                                                                                       
policy (concentrated costs and benefits); majority-oriented policy (diffuse costs and benefits); and business-
oriented policy (concentrated costs and diffuse benefits) (in Freeman, 1995). 
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shown beyond all doubt that it plays an important role in the formation of immigration policy 
in its member States (especially in those countries that are subject to recent waves of 
immigration, such as Spain and Italy).5 

Therefore, there could be three large classes of influential factors in the process of 
immigration policy formation in democratic countries: domestic pressure groups (business, 
pro-immigration organizations and immigrants’ associations), liberal domestic institutions 
(courts of law, constitutions, rights, bureaucracies), and elements of the international system 
(human rights instruments, integration processes, regional consulting bodies, supranational 
organizations). Although each class of influencing factor is linked to particular theoretical 
models, current thinking assumes the need to make progress toward integrated models 
(Boswell, 2007). Furthermore, there is a consensus that, empirically speaking, some have 
proven to be more important in some cases than in others, and in different historical moments 
-for example, interest groups, in countries that were classic immigrants’ destinations (the 
USA, Australia); liberal institutions, in the European countries that felt the impacts of post-
war immigration (Germany, France); and the international system in the European countries 
that are currently subjected to recent flows of immigrants (Spain, Italy). 

3. The Case of Immigration Policy in Chile 

3.1. Historical Background 

3.1.1. 19th Century Policies of Selective Immigration: Positivism and Racism 

During the first century of the Latin American Nation States, their governing elites (under 
the strong influence of enlightened positivism, as represented by Sarmiento) promoted active 
immigration policies that sought to attract European immigrants. In Chile’s case, there was a 
double objective: populating and controlling the territory of the nation, and developing the 
agricultural and industrial sectors, the former with near exclusivity in the first period, and the 
latter following at a later date. The supposition underlying the management of the flows of 
migration at this stage was the superiority of the “spirit of orderliness and work ethic” of 
Europeans; the immigration of certain nationalities, carefully chosen and prioritized, would 
permit the systematic improvement of the “Chilean race”. In this context, the immigrants that 
were most desirable to the Chilean State were, according to a list of categories established by 
Vicuña Mackenna in 1865: Germans, Italians (Lombards), and Swiss; Basques and Belgians; 
then Irish, Scots and English: and in fourth place the French; followed finally by the Spanish 
(Rebolledo, 1994).  

The Colonization Law of 1845 signaled the opening of this stage of active promotion of 
immigration. For the arriving immigrants who were contracted by the State, “with the spirit 

                                                        
5 Some studies (Gurowitz, 1999; Guiraudon and Lahav, 2000) have emphasized the mediating role that domestic 

stakeholders and institutions (NGO’s, legal associations, courts of law) play with regard to the impacts of 
international human rights standards on the Nation States: appealing to agreements that have been ratified if 
their standards are not being fulfilled, or founding demands on the basis of those standards, make the impacts 
of the international system real and concrete within a national orbit (obtaining, for example, a declaration of 
unconstitutionality against those immigration laws that are incompatible con the international norms) 
(Cornelius and Tsuda, 2004). This analysis breaks the radical division made between domestic and external 
factors, and thusly increases the effectiveness of globalist models’ explanations.  
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of settling there and for being industrious” (Law of Colonization 18.11.1845), this law 
offered a series of concessions including land, materials, financial aid, tax breaks, free 
medical attention – all against the promise that the lands granted would be worked and could 
not be sold until five years after their possession (Gutiérrez in Cano et al, 2009). Furthermore, 
it stated that “all colonists, given their settlement in the colonies, are Chileans and shall 
affirm it before the authority indicated by the Government at the moment that they assume 
possession of the land granted to them” (Colonization Law, 18.11.1845). That is to say, 
naturalization was granted automatically to all the immigrants who arrived by this route. 

By means of these instruments, the colonization of agricultural lands in the south of Chile 
began in the decade of 1850; lands that remained sparsely inhabited as well as separated from 
the rest of the Nation by a broad band of territory that remained in the hands of the mapuche 
people. In 1861 the sadly-named “Araucanía Pacification” program began, meaning that this 
part of the country was occupied by way of an aggressive military campaign and cultural 
assimilation policies. The occupied lands were given to Chilean, as well as European, settlers. 
This process finalized in 1883. Seven years later, the Araucanía region listed 12 areas settled 
by immigrants and a population of 5,054 (Zavala and Rojas, 2005). 

The Chilean General Agency for Immigration and Colonization was created in 1882, with 
offices in Spain and, later, Switzerland, France and Germany (Cano et al, 2009; Doña and 
Levinson, 2004); and in 1888, the General Inspectorate for Colonization was constituted as 
the in-country counterpart of the Agency in Europe. This institutional framework achieved for 
the first time an effective administration of the reception and arrival of immigrants in the 
country (Harris in Cano et al, 2009). In 1895, an Immigration Regulation was promulgated, 
bringing together the then-existing legal and administrative requirements on the subject, and 
providing the Society for the Promotion of Industry (Sociedad de Fomento Fabril, SOFOFA) 
with the authority to coordinate industrial immigration. The Regulation also left the General 
Inspectorate for Colonization in charge of agricultural immigration, which had previously 
been in the hands of the National Society of Agriculture (Sociedad Nacional de Agricultura, 
SNA) (Zavala and Rojas, 2005). It is interesting to note that neither the SOFOFA nor the SNA 
are government organisms, but rather two of the oldest business associations in Chile.6 Given 
the level of responsibility granted to those entities, it is reasonable to state that an important, 
executive role in immigration policy was placed from the beginning in private hands. 

As pointed out also by Zavala and Rojas (2005), between 1883 and 1890 there were 
seven “immigration seasons” duly recorded as carefully planned activities organized by the 
government, which brought 6,940 colonists to Chile. Within a broader perspective, the 
immigration movement thus channeled reached its peak between 1870 and 1910; according to 
the 1907 census, 132,312 foreigners lived in Chile, reaching 4.1% of the population.7 It has 
been estimated that over 52.5% of all foreign residents in Chile between 1865 and 1920 were 
Europeans; most of them Spaniards (28.6% between 1882 and 1894; and continuing as the 
most numerous group at the middle of the Twentieth Century), together with Italians, 
Germans and Swiss (Cano et al, 2009). While it is possible to deduce from these statistics that 

                                                        
6 The SNA was founded in 1838 as the Chilean Society of Agriculture and Charity (Sociedad Chilena de 

Agricultura y Beneficencia) and survives to date, representing the interests of the great landowners in the 
country. We can speak similarly of the SOFOFA, founded in 1883, and safeguarding the interests of industrial 
corporations until the present day.  

7 This number is well below the one achieved in Argentina, of course. At its highest point, the immigrant population 
there reached 30,3% of the total (Cano et al, 2009). 
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selective policies were relatively successful (the arrival of Europeans was, indeed, achieved, 
although not necessarily according to the expected “hierarchy of nationalities”), there was 
also an important, parallel and spontaneous immigration from Asia, particularly Chinese -who 
provided labor force for the mines and guano collection in the north-, and from the Middle 
East, whence numerous Arabs fled the conflicts occurring in the Otoman Empire, settling 
mostly into the commercial sector in Chile. As highlighted by Doña and Levison (2004) and 
Rebolledo (1994), these two groups were considered socially inferior, and were the first to 
become the objects of discrimination. The Asians did not achieve statistical importance, 
whereas the Arabs comprised more than 15% of those born abroad in 1930, and more than 
20% in 1952 (Doña and Levison, 2004). Clearly, there are also records of the constant 
spontaneous arrival of immigrants from neighboring countries during this period, explained 
by mere geographical proximity. The 1885 census reported – for the single time in the 19th 
Century – that there was a majority of Latin American immigrants over the Europeans, 
primarily Bolivians, Peruvians and Argentines (Cano et al, 2009), although these statistics can 
be understood in the historical context of the annexation of Bolivian and Peruvian territory as 
a result of the War of the Pacific (1879–1883). Generally speaking, across-the-border 
immigrants in the 19th Century would work in the mines of Atacama, and in a variety of 
assorted economic activities in the far south of the country, in the case of Argentines 
(Norambuena in Cano et al, 2009); and in the mining of saltpeter, in the case of Peruvians and 
Bolivians.  

At the policy level, none of the intra-regional immigrants, nor the Arabs or the Chinese 
could rely on special conditions for promotion of their settlement; nor did they have any 
expeditious procedural path for obtaining citizenship. According to the ruling doctrine at the 
time, they all came from countries that were at lower levels in the hierarchy of nationalities 
(Cano et al, 2009). So already racial differentiation was governmentally sanctioned; a feature 
that, as we shall see, will be maintained, with certain tones, throughout the history of our 
immigration policies. As Courtis and Pacecca (2007) have asserted regarding Argentina, it 
becomes quite clear that “the normative system is co-constitutive of, and not merely a result 
of, or a reflection about, the different value judgments made by the government and the civil 
society: the European immigrant as a paradigm of the ‘good immigrant’ (white, civilized and 
civilizing, hard-working and documented) and the immigrant from across the border as the 
paradigm of the ‘bad immigrant’ (primitive, savage, resisting of culture, lazy and 
undocumented)”. The classic nineteenth century dichotomy of civilization v. barbarism, 
predominant on the cultural level, is reflected in immigration policy, but, above all, is 
reinforced by it and, therefore, institutionally reproduced. This categorization was, in fact, an 
elemental building block of national identity during the first century of Latin American 
republics: the European “significant other” versus the non-European “different other”, 
whether an outsider (Arab, Chinese, Peruvian, Bolivian) or an insider (indigenous) (see 
Larraín, 1996).8  

                                                        
8 In a recent work, Stefoni (2011a) mentions the dual concept of the subject-immigrant that has prevailed in Chilean 

standards for the past centuries, as a dichotomy between “a desirable foreigner – the colonist – and the other 
undesirable – the spontaneous”. It seems to us to be more precise, in terms of making an analysis, to look at 
the characteristics that have provided content for each of these categories that are, in the end, a product of the 
workings of immigration policy. Given the persistence of an evaluation pattern that is Eurocentric, the 
desirable foreigner has been defined historically by the Chilean State by his pertinence to certain nationalities 
that in their most fundamental sense hark back to racial types. The spontaneous immigrant, in this sense, is 
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3.1.2. The Twentieth Century. Open Immigration, Ambivalent Policies, Hidden 
Racism 

Zavala and Rojas (2005) have registered how, in the last decade of the 19th Century, the 
support that public opinion gave to the arrival of colonists contracted by the State in origin 
began to decline. At the beginning of the 20th Century, a group of writers with nationalist 
tendencies arose in Chile: Nicolás Palacios,9 Luis Ross, and the historian Francisco Antonio 
Encina, among others, sounded an alert in their writings about the menace that the presence of 
foreigners – be them spontaneous or officially sponsored – posed to the national population. 
Later, the press, labor unions and political parties such as the Democratic Party (precursor of 
the Chilean Communist Party)10 and the lesser known Nationalist Party (1915-1920), added 
their voices to the protests begun in intellectual circles (Rebolledo, 1994; Solberg, 1970). 
Criticism of immigration arose within the framework of the “social question” that signaled 
the beginning of the new century. Likewise, it is worth remembering that said criticism was 
set within an anti-imperialist Latin American cultural movement, where essayists and 
novelists such as Rodó, Martí and Darío sought to inflate the value of national and mestizo 
identities in contrast to the strongly Eurocentric views that had marked the previous period 
(see Larraín, 1996).  

In this context, recognizing that it was politically unsustainable to continue with fiscally 
funded immigration policies, and acknowledging the failure of that policy – at least partially – 
in its search to impose the pre-defined “hierarchy” of immigration, the Immigrations 
Regulation was rescinded in 1905 and replaced by a policy of Free Immigration. Spontaneous 
immigration had already begun to exceed planned immigration: between 1898 and 1908, 
2,228 colonists arrived in Chile versus a total of 18,507 people who arrived without any 
government participation (Zavala and Rojas, 2005). Henceforth, the role of the State –acting 
through the General Inspectorate for Colonization and Immigration, founded in 1907 –would 
be, above all, that of supervising privately managed migrant labor. According to the Open 
Immigration Regulation, a free immigrant was considered to be “any foreigner of European 
origin or from the United States, farmer, miner or tradesman, or capable of working in 
business or industry, younger than fifty years of age; with accreditation of his moral 
condition and aptitudes, who arrived in the Republic through the offices of the immigration 
agencies to settle into jobs or industries in the country, existent or proposed” (Norambuena, 
1990: 51).11 It is noteworthy that, although their arrival was no longer actively promoted, 
specific reference was still made to the countries of origin considered desirable, granting the 
legal qualification of “free immigrant” to a given nationalities. Thus, the previously referred 
to distinction between the “good” and the “bad” immigrant is sustained. 

                                                                                                                                                       
only residually defined: everyone who does not fit the standards defined as apt for State-sponsored 
immigration must enter the country “freely”, meaning by his own means.  

9 Whose best known work was significantly titled “The Chilean Race” (1904) 
10 Stabili (in Rebolledo, 1994: 264) points out that the Democratic Party “immediately made a statement against 

immigration, taking note that, unlike what was being said, the foreigners not only had not solved the economic 
problems of the country, not only had they enriched themselves and slowly joined the group that dominated the 
country, but that instead of being the carriers of new social values such as was hoped, in most cases they 
turned out to be more exploitative towards their subalterns. And regarding those immigrants that had not 
managed to rise on the economic and social scale, the Democratic Party argued that they were a menace to 
the national labor market”. 

11 This and the following highlighted references are our own. 
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From the beginning of the Twentieth Century, so-called “overseas immigration” began to 
slow down systematically, although it maintained its primacy over that which originated in 
other Latin American countries throughout the century.12 Indeed, the overall percentage of 
foreigners in the population also dropped from the “peak” of 4.1% in the 1907 Census, and 
the general make-up of migration in Chile began to show the consolidation of emigration over 
immigration. In 1940, an Immigration Council was created, and Congress discussed a bill 
proposed for legislation on the matter, sent on the 24th of January, 1940; both initiatives 
foreseeing the possible increase of immigrants following the Second World War, which in the 
end did not occur (Mezzano in Cano et al, 2009).13 Along the same lines, we should mention 
the Supreme Decree 385 of 1945, creating the Immigration Coordinating Committee, 
dependent of the Foreign Relations Ministry (RREE). Said decree reiterated the urgent need 
to establish an immigration policy to deal with the European exodus, one of the arguments in 
favor being the consideration that “the Latin American countries that show greater economic 
development are those that have the higher number of foreign residents of European origin”. 
In said framework, the Commission is charged with preparing a plan for immigration that 
takes into account such questions as the equivalency of climatic conditions at the previous 
residence of the immigrant and his destination in Chile, but also “the racial harmony between 
the immigrant and the Chilean race” (Zavala and Rojas, 2005). Cano et al (2009: 49) point 
out that later, between 1947 and 1953, a free or spontaneous immigration policy was adopted, 
consistent in allowing the arrival of immigrants with labor-related and other motives, 
although not necessarily linked with colonization, “but, simultaneously, selective criteria 
continued to be applied according to the technical qualifications or national origin, giving 
privilege to Europeans”. 

The racial tone and implications of the arguments were sustained, then, as a constant 
factor, although the effects of these new sets of laws and regulations on the migratory flows 
were much less visible than those of the 19th Century. Something similar can be posited with 
regard to DFL (Decree with the Force of Law)14 69 of the 27th of April, 1953 (still valid 
today), as well as Decree 521 that set the pertinent regulations. With them, during the second 
administration of General Carlos Ibáñez del Campo, national authorities sought once again to 
implement an active and selective immigration policy. It is interesting to note how the 
argument of racial origin is visible, albeit up-dated to progressive social imaginaries in line 
with the theories of modernization and industrial development upheld in Latin America 
during the post-war period (see Larraín, 1996). In Chile, this discourse was a pillar of the 
agenda of the Ibáñez del Campo government. The preamble to the DFL argues that, 
considering that the country was in a period of intensive industrialization in every order of 
production, it was necessary that “technical elements, fishermen, specialized workers and 
craftsmen” be recruited and also that the population in general should increase so that the 
national consumer market would grow.  

                                                        
12 The large part of the new European immigrants would be refugees, pointedly Croats who arrived escaping 

submission to the Kingdom of Yugoslavia, and the Spaniards who arrived after the Civil War in 1939 (Cano et 
al, 2009). 

13 Although the flow that followed the end of that conflict was not numerically significant, there was an influx of 
Europeans in that historical context, as was the case all throughout Latin America. In 1947, a bilateral 
agreement was signed with the International Refugee Organization (IRO) to allow the arrival of complete 
families, as a result of which it is estimated that 2,000 Europeans arrived (Zavala and Rojas, 2005). 

14 Note that the DFL is a body that sets standards and which is promulgated by the President of the Republic in 
accordance with powers authorized by Congress.  
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It was argued that selective immigration would generate all those benefits, in addition to 
a redefinition of consumption that would raise the country’s standard of living; “in light of 
the fact (…) that the immigration of selected elements could contribute to refine or improve 
the biological characteristics of the race”. 

To that end, the arrival of groups with an already established presence in the country was 
promoted, primarily Spaniards, Italians and Germans; and a series of legal requirements and 
regulations were abolished which, in practice, placed obstacles in the way of the arrival and 
settlement of immigrants. All of this should be realized as quickly as possible, “taking 
advantage of the interest of European governments that sought to locate their excess 
population outside the Continent”. 

DFL 69 also created the Immigration Department, located within the Foreign Relations 
Ministry. Among its functions, this entity would see to the “proposal of all those initiatives 
that would be convenient to adopt with regard to an immigration policy that would increase 
the productive and technical capacity of the country, and to maintain and assure the spiritual 
unity of the country, by means of including elements that are apt and easily assimilated, 
avoiding the entry of undesirable or non-adaptive individuals” (art. 3, subsection a). 

It also established for the first time the category of immigrant, as being a foreigner who 
“enters the country with the intention of settling, working or fulfilling the indications of this 
Decree” (art. 5). Said entry could be realized under one of two categories: “free immigration” 
or “directed immigration”,15 and after two years, the residence permit would be granted. 
Under the government of Alessandri Rodríguez, the Law 13.353 of July 28, 1959 once again 
introduced a free immigration policy, abolishing the tourist visa and allowing free entry to 
foreigners (Zavala and Rojas, 2005). 

3.2. The Military Regime and the Law of Foreigners’ Affairs. The Origins of 
the Present Legal Framework 

The Military Regime in Chile (1973-1990) is a new period worthy of accenting with 
regard to migration patterns. Clearly, the predominant flow was outward: more than 500,000 
Chileans, 36.7% of those who live abroad now, (Cano et al, 2009) emigrated to destinations 
such as Argentina, Australia, Canada, Venezuela or Sweden, either voluntarily or exiled by 
the military regime (Doña and Levison, 2004). During the 1970’s, emigration was primarily 
due to political reasons, while at the beginning of the 1980’s it was motivated by the social 
and economic impacts of the first years of the implementation of the neo-liberal model, as 
well as the economic crisis of 1982.  

The military Junta16 addressed the subject of immigration early, promulgating Decree 
Law (DL)17 1094, the Law of Foreigners’ Affairs, on June 14, 1975, and Supreme Decree 594 

                                                        
15 The former classification means that the foreigner would cover his travel expenses and the cost of establishing 

himself in Chile; and the second condition involved the grant of economic aid from national, foreign or 
international institutions, with the object of settling the immigrant in a given zone of the country where he 
would be dedicated to farming, forestry, ranching, mining, fishing, industrial or other activities determined by 
the Foreign Relations Ministry on a case-by-case basis (arts. 9 and 10). 

16 After the 1973 coup d’état, the Junta de Gobierno or Junta Militar assumed supreme power over the nation in 
Chile. It was a body conformed by the leaders of the Military Force, Air Force, Navy and the Police 
(Carabineros de Chile). Once Pinochet assumed the executive functions in 1980, the Junta continued to 
exercise both constituent and legislative powers.  
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of 1984 to set the pertinent body of regulations. This set of norms concentrates enormous 
legal authority in the Executive Office; and furthermore, as Cano et al mention (2009), it is 
extremely selective with regard to the acceptance of foreigners, and very strict in overseeing 
entries and departures. Such legal framework, with minor changes, is still in force in Chile, 
justifying the more detailed analysis that follows, which will highlight some characteristics 
linked to the national security doctrine common to the authoritarian regimes of the Southern 
Cone of Latin America in the 1960’s and 70’s. 

To begin with, from the long list of foreigners whose entry will be restricted (art. 15), 
we will single out three categories that illustrate the peculiar logic that ruled during the period 
of the military regime:18 those who could be considered by the authorities, generically, as 
“subversive”;19 those who infringed “morality and social mores” (opening the door to a 
variety of expressions of discrimination and stigmatization based on cultural difference);20 
and those without economic means.21 We have to point out that the first two categories are 
cause for the obligatory denial of the visa extension in the event that the foreigner were 
considered guilty of inappropriate conduct while in the country; the third category establishes 
a possible motive for denial of extension. Apart from these amply discretionary reasons for 
prohibiting entry, it is remarkable that previously, in art. 2, sub-section 2, even more 
substantive margins for maneuver are granted to the authorities by determining that “by 
Supreme Decree entry may be denied to certain foreigners for particular reasons related to 
national interests or security”. Thus the importance of the standards set by the very law is 
made relative, in coherence with the authoritarian character of the regime.22  

The sanctions and means of control established by the law are especially strict. Prison 
sentences are established23 for a series of breaches of the regulations (clandestine entry, or 
attempt at entry; entry by unauthorized routes; or when the subject has been determined to 
have cause for restriction) (art. 69). Furthermore, in those three instances, once completed 
their sentence, the guilty party will be expelled from the country. It also states that “those 
foreigners who enter the country without meeting the requirements and conditions defined by 

                                                                                                                                                       
17 A Decree Law, or legal decree, is “the legislative activity of de facto governments, consisting in a regulation 

dictated by the Executive about matters that are proper to a Law, without the intervention of the Legislature” 
(Legislative Glossary of the Library of the National Congress). 

18 As Corina Courtis observes in her report on the Chilean regulations for ECLAC (Martínez, 2011: 135), many of 
these impediments – which, is worth to remind, are still in place – are “contrary to the evolution of 
international law with regard to human rights, and are discriminatory”. 

19 “Those who spread or promote in writing or by speech or any other mean doctrines that tend to destroy or 
violently disrupt the social order of the country or its system of government, those who are syndicated or have 
the reputation of being agitators or activists of said doctrines and, in general, those who carry out deeds that 
Chilean law qualify as offenses against security outside the State, national sovereignty, internal security or 
public order of the country and those who realize acts that are contrary to Chile’s interests or who constitute a 
danger for the State” (sub-section 1).  

20 “Those who are dedicated to the sale or illicit traffic of drugs or arms, or contraband, or prostitution and, in 
general, those who carry out acts that are contrary to morality and good mores” (sub-section 2) 

21 “Those who do not have or cannot practice their profession or trade, or lack the resources that allow them to live 
in Chile without being a burden to society” (sub-section 4). Additionally, in Stang (2008) we find references 
to numerous articles in the Regulation for the Law (Supreme Decree 594) that reinforce concern for the 
foreigner’s ability to demonstrate his economic capacity. 

22 This “institutionalization of arbitrariness” is seen in several other points within the text of the Decree Law, 
notably in art. 3, sub-section 2: “The border check-points may be closed to the public by supreme decree, 
temporarily of indefinitely, when circumstances indicate the wisdom of said measures (…); and art. 13: “The 
attributes of the Ministry of the Interior regarding the authorization of visas or their extension and for the 
granting of definitive permanent residence will be used discretionally by said authority (…)”. 

23 With terms ranging from five to seven and a half years.  
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this Decree Law, who do not respect its prohibitions or remain in Chile despite the expiration 
of their respective permits, will be subjected to immediate control by the authorities and may 
be moved to a predisposed location in the country while their condition is determined or the 
application of the appropriate sanctions is decided” (art. 81).24 Along the same line, art. 72 
sets fines for foreigners –including those who have been granted permanent resident status– 
who fail to notify the authorities of changes of address, considering the option of expulsion 
from the country for repeated infractions. 

Second, as Stefoni has said (2011a), the Law of Foreigners’ Affairs eliminates references 
to the desirable immigrant that had always been expressed in previous legislation, by 
replacing the category of immigrant for that of foreigner. Although art. 4 states that 
“foreigners may enter Chile as tourists, residents, official residents and immigrants”, with 
the latter category conditioned by the regulations of DFL 69 of 1953 that is still valid, in 
practice this type of visa has been in disuse for more than 30 years (Mujica Petit, 2004: 32). 
As we shall see further along, this causes a series of practical difficulties in the contemporary 
context, especially with regard to labor migrants. Among other aspects, a series of very 
bureaucratic procedures –almost dissuasive– are established for those who choose to apply for 
temporary or permanent resident status (See Stefoni, 2011a). One might speculate that behind 
these dispositions is the fallacy into which numerous States have fallen when they implement 
drastic measures of immigration control: the supposition that without a visa, the immigrant 
will leave or may be expelled without a second thought. As was well learned by the European 
countries that implemented “guest workers” programs during the Post War Era, the 
supposition is far from being realistic in practice. Those countries believed that it was 
possible to “import workers without importing immigrants".25 In the case of the Law of 
Foreigners’ Affairs in Chile, the implicit message is this: there are no immigrants in Chile, 
but only foreigners.  

Thirdly, it becomes significant that the primary organism in charge of the subject –the 
Department of Foreigners’ Affairs and Migration (Departamento de Extranjería, DEM)– is 
no longer located in the organic structure of the Ministry of Foreign Relations, as had been 
since the beginning of the institutionalization of the subject of migration in Chile; but it 
belongs in the Ministry of the Interior (MININT) ,26 in charge of maintaining public order, 
security and social peace.27 

According to DL 1094, the Ministry of the Interior has, among others functions, “the 
prevention and repression of clandestine immigration or emigration” (art. 91). Concretely, 
the Dirección General de Investigaciones28 is in charge of controlling the entry and departure 
of foreigners, and the fulfillment of those obligations established in accordance with DL 1094 
(art. 10). At places where there are no units of that service, the uniformed police, Carabineros 
de Chile, will assume responsibility, or in the case of seaports, the Maritime Authority. This 

                                                        
24 Note that this regulation includes those who overstay the period authorized by their visa. As we shall see, most of 

the immigrants in Chile who are in an irregular condition fall in this category. 
25 As Swiss playwriter Max Frish famously stated in 1965, “we summoned workers, and human beings arrived”. 
26 Since 2011, it has been renamed as Ministry of the Interior and Public Security. 
27 Albeit at a secondary level of importance, other entities also participate in the institutional structure that deals 

with migration: the Sub secretary of the Interior within the Interior Ministry; the General Office of Consular 
Affairs and Immigration; the Foreign Relations Ministry; the executive heads of the regional and provincial 
governments, intendentes and governors appointed buy the President of Chile; the National Headquarters of 
International Police and Foreigners’ Affairs; and the Civil Registry (Mujica Petit, 2004).  

28 The civilian police force, or detectives, since 1984, is known as Policia de Investigaciones de Chile. 
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accounts for a police approach to the subject – in a historic scenario where, furthermore, the 
police function was highly militarized; effectively, Carabineros de Chile was part of the 
military Junta that presided over the regime, together with the three branches of the Armed 
Forces. Moreover, until recently (2011), both Carabineros de Chile and the Policia de 
Investigaciones were dependent of the Defense Ministry, in accordance with art. 20 of the 
Constitution of 1980.  

However, it is reasonable to argue that this police orientation towards immigration does 
not stop at the limits of security institutions. Stang (2008) emphasizes that, as did the Law 
22.439 of 1981 (the so-called “Ley Videla”) promulgated by the military dictatorship in 
Argentina, Chilean rule regarding immigration conferred police powers to entities of civil 
society: schools, hospitals, municipalities, the Civil Registry, “are empowered and instructed 
to identify the Other; the vigilance function is disseminated and becomes more powerful” 
(Stang, 2008: 11). Sure enough, Supreme Decree 597 obliges the directors of educational 
establishment to report to the Ministry of Education the list of foreign students enrolled, 
making note of course failures, and abandonment of studies or expulsion from the institution 
(art. 48). Other members of society that must collaborate with these exercises of control are: 
the owners and managers of hotels, boarding houses and guest houses, and also the owners of 
rental properties, including rooms and apartments (art. 156); and the authorities of the 
Republic, and Services and Organizations of the State, who have contact with foreigners who 
have formal dealings within their spheres of responsibility (art. 155). Whenever a foreigner is 
unable to certify his or her legal residence before one of these persons they should “report the 
occurrence to the nearest police station”. Similarly, employers should report in writing, to 
the pertinent authorities, any circumstance that interrupts or changes the residential status of 
the foreigners that work for them (art. 152). In all of these cases, those who do not fulfill their 
obligations risk being fined.  

The critical economic and political situation of the country, combined with the strong 
controls imposed by this regulation on the immigrants, forced the number of births abroad to 
its lowest historical level in 1982 (84,000, or only 0.75% of the total population) (Doña and 
Levinson, 2004). In spite of that, it must be noted that during the 1980’s the new Foreign 
Investment Statute, that sought to promote the entry of foreign capital and technology for key 
economic sectors, indirectly motivated the arrival of immigrants with high levels of financial 
means and qualifications (Arriagada, 2005), although in demographically irrelevant numbers. 
A number of Koreans also arrived, attracted by the commercial incentives of the new model 
(Doña and Levinson, 2004). However, the 1982 census set a new milestone by showing, for 
the first time, a majority of Latin American immigrants compared to Europeans. As we shall 
see, this tendency was to be reinforced in the following decades.  

3.3. Managing Immigration during the Governments of the Concertación de 
Partidos Políticos por la Democracia (1990-2010) 29 

Although Chile continues to have a percentage of immigrants that is very low within its 
total population (1.3% according to the 2002 census; 2.08% in 2009 according to 

                                                        
29 It should be recalled that, from the end of the dictatorship and until 2010, Chile was governed by the same 

coalition of political parties. The Concertación has a social-democratic tendency, although including the 
Christian Democratic Party as one of its important elements. 
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governmental estimates), and still has more emigrants than immigrants, it has been classified 
as a country “of new immigration” since the decade of the 1990’s. During this period, which 
began with the return of democracy (1990), Chile has been known for its political stability, 
economic growth and consolidation,30 and a noteworthy reduction of its poverty levels. These 
elements, together with important factors of population expulsion in some of its neighboring 
countries, plus the component of geographical proximity, have positioned Chile as an 
attractive destination for immigrants from the region (Cano et al, 2009). Whereas Chile is 
currently the fourth South American destination country for immigrants -following Argentina, 
Brazil and Venezuela (IOM, 2008)-,31 it is the only one in the Southern Cone that shows a 
positive annual growth rate of immigration. That rate was 1.8% between 1960 and 2005 
(UNDP, 2009), reaching the highest number of immigrants registered in any year according 
to the the last Census in 2002: 185,320 (Martínez, 2003); and the greatest inter-census growth 
rate (75% between 1992 and 2002).  

Crossing census data with residence permits authorized between 2003 and 2009, the 
Research Section of the DEM estimates that the total number of immigrants would seem to 
have continued to rise, reaching 352,344 at the end of 2009 (in Martínez, 2011: 127). This 
represents a percentage increase of nearly 72% compared to the 2002 Census, and carries the 
numeric value of immigrants to above 2% of the total national population (2.08%),32 thus 
comprising 4% of the country’s workforce.33 Today, nearly 70% of all immigration into Chile 
comes from South American countries. The “new immigration” is characterized as being 
spontaneous, labor-oriented, urban, originating in the Andean nations, primarily comprised of 
women, and joining the construction sector, industry and domestic services (Ministry of the 
Interior, 2007).  

The principal communities of foreigners in the country, according to statistics of the 
DEM in 2009 are: Peruvian (37%), Argentine (17%) and Bolivian (7%) (Martínez, 2011). 
While more than 50% of all the immigrants presently living in Chile arrived in the country 
after 1996, this data is particularly relevant as regards Peruvians, Colombians and 
Ecuadorians (Ministry of the Interior of Chile, 2007).34  

In synthesis, the foreign population is currently growing more rapidly than the national 
population, and projections imply that international treaties and the deepening insertion into 
the international economy will reinforce the attraction of immigrants, converting Chile into an 
increasingly important destination in the region (Maguid, 2006; Doña and Levison, 2004).35 

                                                        
30 In January, 2010, Chile became the first nation in South America to become a member of the Organization for 

Economic Cooperation and Development. 
31 Argentina, with immigrants comprising 4% of its total population in 2000, is still the Southern Cone nation with 

the most immigration (from Latin American nations and others) (Pérez Vichich, 2005). However, in the last 
few years, due to its own economic and social crises, although it still receives an important number of 
immigrants, it has also begun to experience the emigration of part of its population toward other countries 
(Pérez Vichich, 2005). Some analysts posit that, confronted with changes in the country’s internal situation 
and, very particularly due to the crash of its conversion system, which had sustained a highly attractive foreign 
currency exchange rate during the 1990’s, especially for some immigrants from the region (Maguid, 2006), 
part of the migratory flow that traditionally moved into Argentina started to see Chile as their priority 
destination (Zavala and Rojas, 2005). 

32 This tendency will be better precised with the oncoming 2012 Census. 
33 DEM, in “Foreigners double in number in 2010 and represent 4% of the workforce”, La Tercera, June 04, 2011. 
34 For up-dated and detailed characteristics of the “new immigration”, see: Cano et al (2009), Stefoni (2011a and 

2011b).  
35 It is interesting to note that the flow has not been affected in any crucial way due to the economic crises of 2008-

2009 or the current one. 
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Place of birth 

2002 Census 2009 Estimates 

Total 

Percentage 
over total 
foreign 

population 

Total 

Percentage 
over total 
foreign 

population 
South America     

Argentina 48.176 26,12 60.597 17,20 
Perú 3.786 20,52 130.859 37,10 

Bolivia 
(Plurinational State of) 

10.919 5,92 24.116 6,80 

Ecuador 9.393 5,09 19.089 5,40 
Brazil 6.895 3,74 9.624 2,70 

Venezuela (Bolivarian Republic of) 4.338 2,35 N/D N/D 
Colombia 4.095 2,22 12.929 3,70 

North America     
United States 7.753 4,20 972 2,80 

Central America and the Caribbean     
Cuba 3.163 1,71 N/D N/D 

Europe     
Spain 9.084 4,92 11.025 3,10 

Germany 5.473 2,97 6.547 1,90 
Asia     
China 262 0,14 4.589 1,30 
Other 20.243 10,97 63.249 18,00 
Total 184.464  352.344  

Source: Martínez, 2011. 

Figure 1. Chile, Population of foreigners according to country of origin (2002 and 2009). 

3.3.1. The Law of Foreigners’ Affairs and a Policy of Relative Openness 

As we pointed out previously, the fundamental matters related to entry, residency, 
permanency, departure, re-entry, expulsion and control of foreigners36 in Chile are still 
regulated by DL 1094 and DS 597.37 During the first ten years of democratic transition, the 
Law underwent partial reforms that, nevertheless, made no substantial changes (Torrealba, 
ex-Director of the DEM, in Stefoni, 2001).38  

                                                        
36 Given that the category of immigrant does not exist in this body of regulations. 
37 As well as by other minor regulatory statutes such as: the decree that gives attributions to Interior Ministry 

officials regarding foreigners (Supreme Decree 818 of 1983); the resolution that establishes the value for the 
rights to residents’ visas for foreigners (DS 296 of 1995); the decree that legalizes a new edition of the Rules 
for Granting Citizenship to Foreigners (DS 5142 of 1960); in addition to DFL 69 of 1953 which, as has been 
mentioned already, has not been repealed. Also noteworthy is art. 2 of the Labor Code, which impacts labor 
migration by setting a rule that limits the workforce of any employer to a minimum of 85% Chilean nationals 
in their employ, with an exemption for those who employ fewer than 25 workers (Labor Code, Book 1, Title 1, 
Chapter 3: “On the nationality of the workers”).  

38 Perhaps the most relevant change has been the modification of the regulatory statutes in 2000 (Decree 2910) to 
allow those who are requesting temporary resident status and have a work contract to hold a job while their 
residence permit is being processed (Stefoni, 2001); and authorizing workers a period of 30 days following the 
termination of their contract to request a change of their visa status or permanent resident status before they 
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Nonetheless, it would be a mistake to deduce that the law and its regulations are still 
applied in the same way they were under the military regime; and to characterize the recent 
Chilean immigration policy as selective and “closed borders”-oriented. As has been pointed 
out by various investigators, the governments of the Concertación tended to reject the more 
restrictive elements of the regulations, undertaking, on the other hand, a pragmatic outlook 
that was flexible and open, in accordance with the new, democratic context of policy 
implementation, particularly given the liberalization of the economy that predominated in 
Chile during the period.  

In general, we can say that the multiple, very strict sanctions included in the regulations 
(expulsion, for example) are not being applied; that questions regarding the definition of who 
falls under the category of “family member” have been dealt with more openly for the effects 
of reunification; and that large numbers of immigrants have been allowed to enter the 
country, although, given the conditions of the law, they frequently fall into situations of 
irregularity, either permanently or cyclically. Faced with this general condition, “the tendency 
has been to legalize rather than to sanction”, as stated by Esteban Tumba, ex-director of the 
DEM in the Santiago Metropolitan Region.39  

During the period marked by the Concertación administrations, then, what prevailed was 
what researchers at ECLAC have described as a policy of openness (Matínez, 2002) or “open 
borders”, “which actually means a relative openness, in accord with flexible, regulatory 
criteria (…) although the country does not have an explicit policy, the guidelines upon which 
the current handing of matters related to migration tend toward a position that is open and 
respectful as regards immigration” (Cano et al, 2009: 52). This description is shared by Doña 
and Levinson (2004), who, in their report about Chile for the Migration Information Source of 
the Migration Policy Institute (MPI), take note that, between 1986 and 2002, the number of 
temporary resident visas authorized yearly by the Chilean government rose from 4,777 to 
30,031, indicating the evolution from a restrictive to a more open policy. In his work for the 
World Report on Human Development, Durand (2009) will confirm this by pointing out that 
those Latin American nations that have policies favorable for free transit are those with 
liberalized economies and a relatively higher human development index, meaning Chile, 
Argentina, Uruguay, Costa Rica and Mexico. 

The graph gives us a better image of this expansive tendency in Chile’s immigration 
policy, by putting it into the context of other nations in 2008. The source is the accessibility 
index created by the Economist Intelligence Unit, EIU, summarizing the official policies of 
61 countries. In the figure, the Migrant Accessibility Score is obtained from the following  

                                                                                                                                                       
automatically become illegal (Chilean State, 2010). Other minor reforms have been: the repeal of certain 
requirements regarding exit and re-entry for foreign residents (Law 19,273 of 1993); the introduction of 
changes in the procedure for obtaining permanent resident status (DS 3553 of 1996); the incorporation into the 
Law of Foreigners’ Affairs of specific conditions on the subject of refugee status (Law 19,476); and the 
creation of a special category of entry for “frontier zone inhabitants” (Law 19.581 of 1998) (Torrealba in 
Stefoni, 2001; and Martínez, 2011). 

39 Quoted in “The effects of the ‘immigration pardon’: the public health service prepares for more than 30,000 new 
beneficiaries”, CIPER Chile, January 4, 2008. 
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indicators: ease of obtaining a work contract, study equivalency requirements, ease of 
reunification, and official programs for the integration of immigrants (UNDP, 2009: 37). 
High accesibility, therefore, corresponds to greater opnenness.

Therefore, this “relative openness in accord with flexible regulatory criteria” has become 
a de facto policy over the course of the period, despite the fact that it has not been embodied 
in an official document, nor in the substantial modification of the legal regulations. The 
former attorney for the Labor Direction (
this regard in 2008: “At the level of interests and prior to adopting legislative and 
administrative definitions, the country perceives the need for workers and population (…). If 
a country has the perception that is has territory to populat
birth rate, it has –generally speaking
taking a strict position, did not put a padlock on the border and accepted 100,000 illegal 
Peruvians, that is already a definition
of a “non-policy policy”.  

The imbalance between effective management and regulatory framework results in an 
immigration policy with important degrees of discretional decision
which will accrue the multiple “dilemmas” or paradoxes that, as we have seen, characterize 
governments’ responses to immigration in democratic countries. In the following section, we 

                                        
40 Quoted in “The effects of the ‘immigration pardon’: the public health service prepares for more than 30,00

beneficiaries”, CIPER Chile, January 4, 2008.
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Quoted in “The effects of the ‘immigration pardon’: the public health service prepares for more than 30,00

beneficiaries”, CIPER Chile, January 4, 2008. 
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shall review the period, pointing out the international commitments assumed by the Chilean 
State; the official discourse as expressed in different political statements;; the changes that 
have marked the implementation of certain specific policies, and their relationship with the 
law that we have already described; and we shall make a detailed characterization of this de 
facto policy, until now scarcely studied. We argue that the image that results is that of an 
expansive panorama, in terms of the number of immigrants who may enter and remain in the 
country; and a scenario of exclusion in terms of the rights that they are granted because, 
despite partial progress made on the subject, those rights have achieved a minor level of 
institutionalization.  

3.3.2. A General Review of the Period (1990-2010) 

As an initial approximation, we report the milestones of each of the four governments of 
the Concertación in the immigration area. During Aylwin´s term as President (1990-1994), 
certain reforms were instituted to ease the movement of people across international borders;41 
international commitments that Chile had signed on the subject of refugees were ratified; a 
bill was sent to Congress as a project for a Migrations Law, as we shall see, but it did not 
prosper. The Frei government (1994-2000) initiated the modernization of systems of attention 
for immigrants in the context of the agenda for improving the management of public services 
in Chile. In 1998, the category of “frontier zone inhabitant” (“ habitante de zona fronteriza”) 
was created; and the first of two regularization or “general pardon” processes was carried out. 

During the Lagos period (2000-2006), the modernization process continued for public 
administration.42 Also, the government promoted the elaboration of an official immigration 
policy that, finally, was never released. Relevant international commitments were also 
assumed. As regards the Bachelet administration (2006-2010), hers was the first government 
to introduce the issue of migration into its political program; the goal of presenting a new 
project for legislation on immigration was established, but it was not attained; a Presidential 
Message of Instruction on National Migration Policy was generated; and the legislature’s 
approval of a new legal framework for the subject of refugees (Law 20,403 of 2008) was 
successfully achieved. Furthermore, a second regularization program was implemented 
during 2007 and 2008; and relevant inter-agency agreements were signed, such as that which 
allowed the temporary regularization of all young people below 18 years of age who had 
received attention within the public health system.  

In terms of the official discourse, is interesting that the shift towards an expansive policy 
became more and more visible, especially in the latter two Presidential periods. “Migration 
Policy in Chile” was a document prepared by the corresponding Inter-ministerial Commission 
in 2003, affirming that it followed “(…) the principles of solidarity and tolerance, which 
should translate as a positive acceptance of immigrants (…) Therefore, we present ourselves 
as a country that is open to receive migrants” (See Mujica Petit, 2004: 35). In the Bachelet 
government, the concept of “Chile, a hospitable country” was established as one of the four 
orientations of governmental action in immigration matters (Presidential Message of 

                                                        
41 See note 32. 
42 Generally looking into ways to reduce waiting times, by introducing measures such as application by mail for 

resident visas subject to work contracts (2002), and the creation of an Office of Information, Complaints and 
Suggestions (OIRS), that gives personal attention (since 2004), virtual attention (since 2005) and public 
attention by telephone (since 2007); and implementing an integrated system of attention for the general public. 
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Instruction, 2008); and it was even incorporated as the slogan printed on all official 
documents that referred to the subject.43 

3.3.4. The International Commitments of the Chilean State: A Promising 
Panorama? 

Since its return to democracy, the Chilean State has assumed numerous international 
commitments, through instruments on the subject of migration and human rights, as well as in 
the framework of its multilateral and bilateral agreements. 

The main instruments of the international system of human rights that Chile has signed 
are:  

 
a) The United Nations Convention on the protection of the rights of all migratory 

workers and their families (CMW), signed by Chile in September of 1993 and 
ratified in March of 2005.44  

b) The United Nations Convention against organized international crime, and its 
complementary protocols, against the illegal trafficking of migrants by land, sea and 
air; and to prevent, repress and punish the trafficking of people, especially women 
and children (also known as the “Palermo Protocols”), ratified by Chile in 2003 and 
2004. 

c) The United Nations Covenant on civil and political rights, valid in Chile since April 
of 1989. 

d) The United Nations Covenant on economic, social and cultural rights, valid in Chile 
since April of 1989, without a signature to the additional protocol. 

e) Collective agreements N° 97, 143 and 151 of the International Labor Organization 
(ILO), adopted in Chile in 1949, 1975 and 1978.  

 
Given the fact that, in most cases, reforms have not been introduced into the country’s 

framework of regulations so as to position them in line with those instruments, the impact of 
international treaties on internal policy is, at best, very hard to determine.45 From every point 
of view, the most important example of progress was the ratification of the U.N. Convention 
on Migratory Workers in 2005. All considered, the position occupied by international treaties 
within the firmament of Chilean legislation has been the subject of constitutional debate and, 
as several authors point out, “despite the doctrinarian position obliging all organisms of the 
State to respect and promote the obligations imposed by international regulations about 

                                                        
43 Felipe Harboe, Sub-secretary of the Interior, argued at the seminar “Immigration and public policy: progress 

made and challenges to come”, in November of the same year: “We are a destination country. The government 
has decided to sustain an open border policy (…) Chile is ready to improve the quality of life of its nationals 
and also of the foreigners who arrive here” (in Cano et al, 2009: 51). 

44 Ratification was made with reservations on paragraph 5 of the Article, which was considered inapplicable in 
Chile: “When a decision regarding previously imposed expulsion be revoked after the fact, the person 
involved will have the right to claim compensation according to that established by law, and a previous 
decision to impede the entry of that person into the corresponding State will not be implemented” (Martínez, 
2011: 134).  

45 On that basis, the UN CMW (2011) recommended to the Chilean State that “it be assured that the project of 
legislation on migration be adopted in the near future and that it fully considers the international regulations 
on the protection of the rights of migratory workers and their family members and, particularly, the 
indications of the Convention”.  
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essential rights, the prevailing attitude has been that, until the constitutional and legal 
conditions have been modified accordingly, the internal standards will remain valid and will 
prevail in the face of international appreciations, thus dismissing their tacit revocation” 
(Pfeffer Urquiaga in Martínez, 2011: 135). The same may be said of instances of regional 
discussion such as the South American Conference on Migration: although Chile has 
participated since its inception in 2000, there are clearly no mechanisms which oblige the 
States, in practice, to respect the commitments established in its final declarations. Therefore, 
the real weight of these achievements continues to be rhetorical and relegated to the spheres 
of diplomacy.  

Additionally, the Chilean State has signed and implemented multilateral as well as 
bilateral agreements dealing with the subject. Foremost are the significant gains made in 
formal terms within the context of MERCOSUR, “the Southern Common Market”. Chile 
participated in 2002 (as a partner nation, together with Bolivia) in the signing of the 
Agreement on Resident Status for the Nationals of the Partner States in MERCOSUR. Said 
agreement established that migrants from Paraguay, Uruguay, Brazil, Argentina, Chile and 
Bolivia may obtain temporary resident status for two years with no other requirement than 
being nationals of the signatory countries. Nevertheless, until but recently the agreement had 
only been ratified by Argentina (2002), leaving it without effect in the other countries. In 
Chile, the agreement went into effect in December of 2009; and there is very little 
information available regarding its impact.46 Furthermore, Chile adopted the agreement with a 
limited interpretation, substituting the two year temporary visa period for one year with the 
possibility for an extension (Jiménez in Martínez, 2011).  

It is also relevant to mention the Iberoamerican Agreement on Social Security, signed by 
Chile in 2007 and ratified in 2009. It allows those migrant workers with residence in the 
signatory countries47 to transfer their social security funds to their country of residence when 
they retire. Even though the Agreement is not valid yet, there is an Applications Agreement 
that sets the procedures and operational mechanisms needed for its implementation and use. 
There are also Bilateral Agreements on Social Security signed with several countries, among 
which are Perú (2002) and Argentina (2009), corresponding to the two main communities of 
immigrants in Chile (Martínez, 2011).  

As regards highly qualified migrants, all major Free Trade Agreements, which Chile has 
established as fundamental elements of its foreign policy during the period, introduce the 
subject of the mobility of business people (Chilean State, 2010). 

At the level of bilateral relations, Argentina appears as a strategic partner, resulting in a 
series of “privileges” for its nationals when compared with the other immigrant communities 
in the country. In 1998, the category of “frontier zone inhabitant” was created (Law 19,581 of 
1998), allowing people who live along the border to move from one country to the other with 
greater ease, using a frontier neighbor card that allows entry to the country for a stay of no 
more than seven days, and without permission to work. Furthermore, in 2003, Chile 
established a reciprocal measure with Argentina regarding the Agreement on Nationals’ 

                                                        
46 On its report on Human Rights, UDP (2010) suggested the convenience of reducing the costs of visas and of 

making the procedures for obtaining travel documents easier, in order to improve application of the 
Agreement. It also held that the absence of consular officials in those regions of the country with considerable 
movement of foreigners, and the lack of offices with powers to emit all necessary documents, affects the real 
possibility that more foreigners are served.  

47 Argentina, Bolivia, Brazil, Chile, Costa Rica, El Salvador, Spain, Paraguay, Peru, Portugal, Uruguay and 
Venezuela. 
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Residence of the MERCOSUR -which as we already mentioned had been previously 
validated in that country (Chilean State, 2010). That means that, since 2003, Argentine 
nationals have expedited access to their temporary resident’s visa in Chile. This explains why, 
despite comprising the second largest immigrant community in Chile, no Argentine citizens 
took advantage of the last process of regularization. As expressed in the joint statement by the 
Ministers of both countries, on the occasion of the Second Bi-national Meeting of Ministers 
of Argentina and Chile, August 6, 2009, the free circulation of people between the two 
countries appears to be a priority objective of their governments (Martínez, 2011). Finally, the 
old agreement on the movements of people in the border zone on the Chilean-Peruvian 
frontier at Arica and Tacna, signed on December 13, 1930 and promulgated by Decree 174 of 
February 20, 1931, is still in place. Given the important increase in migration from Perú to 
Chile, the application of that agreement has been the subject of the demands of associations of 
Peruvian immigrants;48 and the fact that one had entered the country as a claimant of said 
agreement was one of the criteria for applying to migration regularization in 2007-2008. 

3.3.5. De Jure Policy, a New Institutional Framework and a New Law. Recurrent 
Fantasies of Governmental Discourse 

As Cano et al (2009) recall, the need for an official policy on migration has appeared 
before the relevant institutions, international bodies and civil society, as well as academics 
interested in the subject, as a priority topic for the new panorama of immigration in Chile.49 
The same belief is found in the public statements made by sundry government officials. Since 
the end of the authoritarian regime, and with increasing frequency during the last two 
governments of the Concertación, there have been public declarations made about the need 
for an explicit policy and a new legal framework for immigration –and about their impending 
formulation. Nevertheless, and despite the enthusiastic initiatives taken to that end in nearly 
all of the governments of the period, to date the goal of generating a de jure policy and an 
organic structure that articulates the various dimensions involved, with a mid- and long-term 
perspective has not been accomplished. To the contrary, the de facto policy persists –“a 
policy of good reception via normalization” (Cano et al, 2009)– such as we have described 
here, combined with a series of situational measures taken in reaction to the need for a 
response to urgent public policy challenges.  

During Aylwin’s government, the Executive sent a bill to Congress for a Law on 
Migration (Presidential Message, 102-327 of October 7, 1993). The project eliminated several 
of the impediments to entry associated with the logic dominant during the military 
dictatorship; it introduced a series of new migration categories; it considered spontaneous as 
well as planned immigration, with their respective specifications; raised the level of hierarchy 
of the DEM to the rank of Division; and it repealed obsolete laws such as DFL 69 of 1953. 
The project would also have created, in its art. 3, a Commission on Migration that would have 
fulfilled an advisory function for the preparation and evaluation of migration policy. As 

                                                        
48 See, for example “The Chilean government rules out difficulties with immigrants of Peruvian origin”, EFE, July 

8, 2009. Published at www.soitu.es, last visited October 5 2011. 
49 A good summary of this demand is to be found in the public declaration made by a group of organizations that 

announced, on March 11, 2008, the creation of the Chilean Network on Migration and Inter-culturality: “it is 
evident, therefore, that there is a need for adequate and modern legislation, integrated with the context of a 
far-reaching policy on migration, and that is coherent and respectful of the human rights of migrants” (Public 
declaration of the Chilean Migration and Inter-culturality Network, 2008: 3). 
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Ricardo Jiménez explained, 50 the bill was given a simple urgencia51 on four occasions –twice 
in 1994 and twice in 1995– and, following four years of no discussion, it was filed away on 
July 11, 1997. Nicolás Torrealba, ex chief of the Department of Foreigners’ Affairs and 
Migration, vaguely said in 2000 at a public forum, “Gathering of Migrants in Chile”, that the 
project was tied up “because there were some defects to the project and for other reasons” 
(in Mujica Petit, 2004: 34).52 

In 2001, during the Lagos administration, the Ministry of the Interior promised to present 
a document on migration policy to the legislature that, according to statements by the 
government, would create “a legal framework that would take into account the potential 
impacts that migration has for development and anticipate its possible problems” (Zavala and 
Rojas, 2005: 177). To that end, a Commission was created to draft the policy, involving 
technical staff from the ministries of the Interior, Defense, Labor and Foreign Relations, 
presided and coordinated by the Sub-secretary of the Ministry of the Interior. The Inter-
ministerial Commission released the document titled “Migration Policy in Chile” in 2003, and 
it was even debated with diverse organizations of Chilean civil society, political parties, labor 
unions, and so on (Jiménez, 2005).  

The text sought to reduce the powers granted to the Executive by the Law for Foreigners’ 
Affairs, restricting them to clearly established principles and policies. “It is proposed, in this 
manner, that the decisions made by the authority in this field will more adequately represent 
a focus that promotes human rights and non-discrimination as the orientation of migration 
policy management, in conformity with the precepts of the Constitution and international 
regulations associated with the human rights of migrants (…)” Mujica Petit, 2004: 34).  

As substantive factors, mention is made of “the principles of solidarity and tolerance that 
should be interpreted as the positive acceptance of immigrants who arrive with the intention 
of contributing to our development”. In terms of the institutions involved, the policy paper 
suggested the creation of the National Counsel for Migration Policy, to advise the government 
with the objective of proposing special, temporary measures that would provide adequate 
management of migratory movements.  

After its discussion with representative non-governmental groups, the project should have 
been presented to the Executive for the preparation of an official version, and to evaluate 
related necessary legal reforms. However, there are no indications that this did or did not 
occur, nor are the reasons known for the interruption of the process. In short, the document 
was never transformed into a policy of the State, nor was the suggested National Counsel for 
Migration Policy constituted.  

                                                        
50 In “Colloquium on migrations in Chile The need to achieve coherence in practice or sincerity in official 

statements”, the column by Ricardo Jiménez, sociologist and immigrants’ rights activist, published at 
www.gritodelosexcluidos.org, August 16, 2009, last visited October 5, 2011.  

51 Urgencia in varying degrees refers to a mechanism employed in Chile by the President of the Republic to give 
certain priority to bills sent to Congress, to expedite their presentation and channeling through the legislative 
process. Given a “simple urgency” classification, a bill or project should be published and voted upon by the 
respective house within 30 days.  

52 At the same event, the then Minister of Foreign Relations, Soledad Alvear, and also the current President of the 
Human Rights Commission of the House of Deputies in Congress, Deputy Jaime Navarro, both insisted in the 
importance of generating a new legislative and institutional framework for the handling of migration, stating 
the former that the DEM and the General Director of Consular Affairs and Immigration were already working 
on the project. In Mujica Petit, 2004. 
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President Bachelet, as was mentioned earlier, was the first Executive to include the 
subject of migration in a government program53 and within the strategic objectives of the 
Ministry of the Interior.54 In May of 2008, Reginaldo Flores, advisor to the DEM, stated that 
a new bill for a law on migration was being written by the Ministry of the Interior for 
presentation to Congress before the end of that year (Cano et al, 2009). The report that the 
Chilean State presented to the UN Human Rights Council (HRC) in May of 2009 stated that: 
“two preliminary projects are being prepared for legislation that refer to the subjects of 
migration and a statute on refugees” (Chilean State, 2009: 14). Although the second had a 
positive result, the preliminary project on a law covering migration was once again tied up 
and stalled. Still, a year later, in the report made by Chile to the CMW, it was stated that: “the 
Ministry of the Interior has prepared a proposal that is currently in the process of being 
analyzed by other public officials. Once they make their pertinent observations and those are 
included in the text, it will be sent to the National Congress.” (Chilean State, 2010: 6)  

In brief, this project never reached Congress nor was presented to public opinion. 
Because it was prepared with great secrecy (Cano et al, 2009; Martínez, 2011), it is 
impossible to compare its text with the document “Migration Policy in Chile” of 2003, to 
evaluate the degree to which the two were in tune, and to determine if there is any continuity 
with the process begun in the previous government. With the scarce information available, 
however, it is possible to confirm the existence of certain consistencies in terms of the main 
orientations.55  

Probably in anticipation of a possible delay, at least, of the preliminary proposal’s arrival 
at Congress, the Presidential Message of Instruction, titled “A National Policy on 
Migration”,56 was announced in September of 2008. The content of the Message was based 
on the International System of Human Rights, and it set the orienting lines for governmental 
action regarding the subject: consideration of Chile as a hospitable nation; the integration of 
immigrants; international treatment of the subject of migration (bilateral elements, 
multinational elements and processes of regional integration); and the capacity for regulation 
and administration. The principles for this line of action would be: residence and freedom of 

                                                        
53 The promise expressed by the Government’s program had four components: “a) the recognition of the support 

that thousands of Chileans have received abroad, both in the present as well as in past epochs, which implies 
an obligation for Chile; its authorities should recognize said phenomenon and propose government policies 
with a human rights outlook; b) the need to give an impulse to new legislation dealing with foreigners’ affairs 
that includes the international commitments signed by Chile; c) the accent that the variable of migration gives 
to the processes of regional integration in which Chile is participating; and d) the inclusion of the theme of 
immigration in the educational curriculum” (Chilean State, 2010).  

54 The strategic objective in this case was to assume the leadership in developing a national policy on migrations 
and refugee status, which included the modernization of the institutional and legislative processes; the 
multilateral treatment of the theme; and the inter-institutional coordination to promote public policy by sector, 
dealing directly with the objective of including immigrants as specific beneficiaries (Chilean State, 2010). 

55 According to the report made by Chile to the CMW in 2010, the guiding principles of the preliminary project 
proposal would be: respect for human rights, non-discrimination, and equality of labor rights and 
responsibilities. It also covered the modernization of central elements such as: categories of residence – in 
order to adjust them to international standards; the systems for applying sanctions related to migration; and the 
reasons for rejection, revocation and expulsion – to bring them into line with the new procedural forms of the 
Code for Penal Process that recently had been implemented in the country. Furthermore, it sought to organize 
the reasons for expulsion (establishing quite clearly who is responsible for the application of the measure) as 
well as the available recourse for challenging the decisions made officials in charge of migration affairs, as 
well as implementing measures of administrative control (Chilean State, 2010).  

56 A Presidential Message of Instruction is a guideline sent by the President of the Republic to the governmental 
bodies that are dependent upon his or her office, in order to regulate how a given matter is to be dealt with (in 
this case, migration) in all those aspects that are not regulated by law. 
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movement; freedom of thought and conscience; equal and duly informed conditions of access 
to residence; access to the judicial process; the integration and social protection of 
immigrants, guaranteeing their rights to education, health and job opportunities; respect for 
the labor rights of migrant workers, independent of their condition as migrants; non-
discrimination; the regularization of the flow of migrants; reunification of families; and 
citizen participation. Finally, the Message establishes a Migration Policy Counsel, with the 
function of advising public and private stakeholders, to carry out the multi-sector 
coordination necessary for and to propose initiatives that regulate immigration in Chile. The 
DEM would be the executive secretariat of the Counsel, with the responsibility for preparing 
an integrated, multi-sector strategy for implementing “the principles established by this 
policy”  (Presidential Message of Instruction, September 2, 2008). 

The considerable publicity given to this message is noteworthy, as it included a campaign 
of literature and posters being distributed in subway stations in Santiago (Chilean State, 
2010). In some circles of civil society and academia, it was hailed at the time as the long-
awaited government policy. However, for its very nature, a Presidential Message of 
Instruction does not have the status of official policy. Its validity concludes at the end of the 
presidential term, and it only affects those government bodies and public services that depend 
directly on the Executive Office. Effectively, at the date of the change of government in 
March of 2010, the Counsel for Migration Policy had not yet met en pleno; there had only 
been bilateral meetings between the DEM and the other participating agencies (Martínez, 
2011). And the bill for the legislation of a new Law of Migration, also promised by the 
Message, had not been presented to Congress. 

3.3.6. An Analysis of Specific Policies57 

In the following section, we shall take a brief look at the changes and the lack thereof that 
certain specific immigration policies have experienced during the period. The policies 
selected include both control measures and integration measures, and they are: the mass 
regularization processes; the regulations on the permanency of migrant workers; and the 
mechanisms for guaranteeing access to health and education.  

Jointly, these fields outline the ways in which a series of agreements, practices, protocols 
and measures temper the law, and address several urgent questions that have become apparent 
as problems resultant from the new waves of migration –and due to the workings of the law 
itself. However, the discretional nature of everyday decision-making and the low level of 
institutionalization of immigrants’ rights remain predominant in the practical relationship that 
they have with public offices in Chile.  

 
a) Mass Regularization Programs 
 
In practice, the initiatives undertaken in order to regularize the administrative situations 

of immigrants who don’t have all of their permits in order, be those initiatives massive or 
individual, are the main technical-administrative instrument that the Chilean government has 

                                                        
57 This section is based on an earlier review of the following secondary sources: Godoy and Carrasco, 2003; 

Jiménez, 2005; Zavala and Rojas, 2005; UDP, 2007, 2009 and 2010; Igor and Flores, 2008; Cano et al, 2009; 
Carrasco and Pizarro, 2009; Stefoni, 2011a; Chilean State, 2010; UN CMW, 2011; Martínez, 2011; Red 
Chilena de Migración e Interculturalidad, 2011. 
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applied since the regime change and the beginning of inter-regional immigration boom. In 
most of the world, mass regularization programs are subject to law and a matter of intense 
debate, “(…) as has been seen in the presidential campaigns of the more advanced 
democracies. In Chile, on the other hand, they are administrative measures, carried out by 
decree and subject to the discretion of the government as an element of the authority 
delegated to the Ministry of the Interior” (Igor and Flores, 2008). 

Until now, two regularization campaigns have been carried out: in 1998 during the Frei 
administration, and in 2007-2008, under the Bachelet government. In the former, the so-called 
“temporary amnesty” (Exempt Resolution58 2071 of MININT), more than 40,000 applications 
were received, of which only 20,000 were accepted. The visa granted was for a two year 
period of temporary residence. For the second campaign (Exempt Resolution 36.339 of 
MININT), the government’s estimates were clearly unrealistic in terms of the scope of 
irregular migration: originally they expected the possibility of reaching 20,000 people, but the 
applications presented reached approximately 55,000. Finally, 47,665 one-year temporary 
visas were granted (Chilean State, 2010), broken down as follows: Peruvians (35,071), 
Bolivians (6,145), Colombians (2,003), and Ecuadorians (1.958) and 2,043 from other Latin 
American countries. As explained earlier, Argentine nationals have no need to participate in 
these programs, because since 2003 they’ve had the benefit of a measure granting reciprocal 
treatment under the Residency Agreement for Nationals of the MERCOSUR partners, giving 
them access to expedite temporary visas. The second regularization program was clearly more 
open and accessible than the first, because it received not only those immigrants who had 
overstayed their tourist visas, but also those who had no documents and those who had 
entered the country under the terms of the Arica-Tacna frontier agreement and then stayed. 
The only requirement was that they had no criminal record, and had not been expelled from 
the country.  

The official account is that close to 18,000 immigrants obtained a resident’s visa for the 
first time by this procedure. It is interesting to note that almost half of the applications were 
from people whose “formal” applications were being processed at the time.59 This implies 
that, for the government, the number of applicants could not be used as an indicator of the 
number of people in an irregular situation in Chile. However, the figure is, indeed, eloquent 
about the great difficulties posed by the ordinary system for obtaining visas. For many 
applicants, the advantages of the “special offer” were the reduction of requirements, the time 
saved in the procedure, the benefit of the residency permit authorized and its reduced cost. 
After the first year in possession of a temporary visa, those interested could apply for 
permanent resident status, which requires being able to certify having a positive economic 
condition that guarantees their means of subsistence in the country. Lacking said certification, 
the temporary visa could be extended for another year, following which the impossibility of 
demonstrating economic means closed the door to a second renewal.Associations of 
immigrants expressed their criticism of the second phase of this program, in which one could 
apply for permanent resident status, because the procedure evidenced several operational 

                                                        
58 An Exempt Resolution is a rule dictated by any inferior authority of the Central Administration of the State, on 

the grounds of attributions delegated by the President of the Republic. It is exempted of approval from the 
Office of the Controller General of the Republic.  

59 Statement made by Carmen Gloria Danieri, ex head of the DEM (UDP, 2009) 
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problems that resulted in delays of nearly ten months, during which time the applicants 
remained without valid documents, causing a series of difficulties for them.60 

 
b) Measures That Regulate the Permanence of Migrant Laborers 
 
The need to implement regularization programs as described (one per decade during the 

period studied) brings us back to the question of the ordinary conditions under which an 
immigrant can remain in Chile legally. First, we must remember that the stay of migrant 
workers is ruled by the Law of Foreigners’ Affairs, which, as we have pointed out, does not 
recognize them as such. Effectively, there is no category of “immigrant” in the body of laws 
and regulations, so people who arrive in the country to settle and seek employment must 
adapt to other classifications (tourists, and temporary or permanent residents), which just 
creates more obstacles for their regularization in the long run (Stefoni, 2002).61 It is as though 
there were a “masked ball” where the immigrants dance with the authorities: I pretend to be a 
tourist; you pretend to believe it. Consequently, when entering the country as a tourist, the 
migrant has to prove that he or she has the funds to finance their stay. For example, the 
Peruvians who enter the north of the country have to carry a “travel bag” with thirty US 
dollars in cash per diem of their “visit”. This is an obstacle for entry, the cause for a black 
market of “money rental” (UN CHR, 2005), and is also fertile ground for discretionary 
decisions being made by officials at the border.  

A second, odd characteristic of this regulatory structure is the requirement that in order to 
obtain a temporary resident’s visa, once one’s tourist permit has expired, the immigrant has to 
hold a work contract. Although the reforms introduced in 2000 (Decree 2910) have reduced 
the impact of some of the negative effects of the regulations, the basic problem remains. 
Twelve years ago, the then chief of the DEM, Nicolás Torrealba, declared that this condition 
“(…) apart from violating a series of recommendations of the International Labor 
Organization, could provide an illegitimate element used by employers to pressure people, 
because not only do they have the authority to leave a person without a job, but they would 
also put them in an irregular legal situation”.62 In most western democracies, it should be 
noted, visas linked to specific employers are currently only used for temporary migrants, or 
migrants hired in origin; and, even in those cases, they remain a matter of normative 
discussion, given the fact that they generate conditions for worker exploitation (Martin, 
2006). 

In the Chilean case, the negative impact caused by conditioning permits to labor contracts 
has several angles to it. In the first place, the requirement is not very realistic because many 
un-qualified migrants – especially men – work in construction and basic services, fields that 
show a very limited degree of formal labor relationships. Secondly, there are such elements as 

                                                        
60 The public statement that expressed the complaints pointed out that, among other consequences, the lack of an 

identity document meant that one could not cash checks, nor receive unemployment benefits, maternity leave, 
suffered arbitrary detainment by the police, could not register with the system of education nor health services, 
and son on. “Migrants deliver letter to the President of the Republic”, news reported together with the 
statement published at www.alfachile.org July 11, 2009, last visited November 10 2009. 

61 As Stefoni states, (2002), there are many other legal classification that do not exist in Chile (qualified workers, 
expatriates, returnees, un-documented immigrants). 

62 Declaration made at the “Gathering of Migrants in Chile, 2000”, quoted in “Colloquium on migration in Chile. 
The need for coherence in practice or sincerity in official statements”, the column of Ricardo Jiménez, 
sociologist and immigration rights activist, published at www.gritodelosexcluido.org on August 16, 2009, last 
visited October 5 2011. 
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the “travel clause” in the contract that obliges the employer of a migrant worker to pay for the 
return trip to the country of origin for the worker and his family when the contract expires, 
thereby raising the cost of hiring foreign workers and effectively acting against the signing of 
a written work contract. In turn, this will be an insurmountable impediment for workers trying 
to regularize their migration condition. Thirdly, putting an end to a contract that has been 
cause for the authorization of a visa leads to expiration of the visa, as well as of visas 
authorized for family members of the foreigner subject to the contract. This could induce 
workers to accept abusive working conditions, because of fear of losing their visa and their 
“seniority” for opting for permanency. Effectively, after two years of work under contract by 
the same employer, the immigrant may apply for this new status, but if he or she changes 
jobs, the waiting period begins again at zero. And in fourth place, to apply for the extension 
of a visa subject to a work contract, the worker must certify that all of his or her social benefit 
deductions or monthly payments are up-to-date, a condition that, once again, leaves the 
worker wholly dependent on the good behavior of the employer. In summary, all of the legal 
requirements mentioned wind up producing or perpetuating irregular situations, either 
permanently (because the tourist visa expired and the interested party never worked under 
contract) or cyclically (due to the end of the contractual relationship, unpaid social benefits, 
and so on). Even those who have benefited from regularization processes can easily fall back 
into an irregular condition if they cannot prove to enjoy a favorable economic situation at the 
end of a year. 

A key part of the puzzle posed by the coexistence of a de facto open door policy and a 
law that places obstacles to permanency under regular conditions begins, then, to be exposed. 
The difficulty that immigrants face is not the matter of entry, because the control of entries is 
lax – in the context of the masquerade ball referred to earlier. Nor is the main problem a 
question of permanency in the country, because expulsion is not an imminent threat in most 
cases. The problem is the quality of insertion. As pointed out by Garcés-Mascareñas (2010) 
about the situation in Spain: irregular migrant laborers “enter”, but once “inside” they remain 
“outside”, in terms of visibility and social and labor rights, and also in a symbolic sense. The 
fact that irregular immigrants have their labor rights guaranteed on paper, no matter what 
their migratory condition (Mujica Petit, 2004),63 appears then merely as another declaration of 
good intentions, very hard to put into effect and almost impossible to enforce.  

 
c) Mechanisms to Guarantee Access to Health Care 
 
Although Chilean law does not establish formal restrictions to gaining access to health 

services (art. 2, Law 18.469: attention may not be denied to whomsoever requests it, nor can 
it be conditioned on ability to pay), in practical terms, migrants in irregular situations and 
applicants for refugee status have had problems in the exercise of this right, basically because 
they did not have a national identity card. On the basis of the corroboration of these 
difficulties, legal regulations have been introduced so as to integrate vulnerable groups into 
the system. The path chosen has been regularization-oriented. In this context, in 2003, 
pregnant women were given the possibility of adapting their situation to the legal 

                                                        
63 The criteria has been made more precise, among others, by: Memorandum 93 of June 9, 1998, from the head of 

the Legal Department of the Office of Labor; Bulletin 113 of July 1998, from the Head of the Department of 
the Inspectorate of the Office of Labor; and communication Ord. 5842/386 of November 26, 1998, sent by the 
Office of Labor, dependency of the Ministry of Labor and Social Security.  
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requirements by merely exhibiting assistance at a public health center. Such program is the 
responsibility of the Division of Social Organizations (DOS),64 the Ministry of Health, the 
DEM and organizations of Peruvian immigrants. The mother would obtain a temporary visa 
because of her child (who is a Chilean national on the basis of the jus solis principle), to 
which end she should certify her pregnancy with a medical certificate. Since that date, an 
estimated 300 women apply for this mechanism yearly to regularize their situation (Chilean 
State, 2010).  

In 2008, another important measure was taken on this subject. An agreement was signed 
between the Ministry of Health and the Ministry of the Interior authorizing temporary 
resident status to people younger than 18 years of age, in irregular situation, who presented a 
certificate as to having received some sort of medical attention (Oficio Ordinario 3229, June 
11, 2008). The same agreement emphasized that public hospitals should provide emergency 
room care without charge for all immigrants, no matter their administrative situation. 

Despite the signs of progress that have appeared on paper, the main reports of NGO’s 
agree that there are still a number of problems facing immigrants at health care facilities, 
largely due to the limited socialization, among health care workers, of the measures instituted. 
Here, as in the case of education, there is an important deficit in coordination between the 
central, ministerial level, and the local, municipal level, which is the location of operative 
administrative responsibility for many public social services in Chile.  

In the case of pregnant women, said lack of coordination often has a bearing on a chain of 
rights infringements: they may not obtain health care because they do not have the national 
identity card; they won’t be able to obtain the health certificate that corroborates their 
pregnancy; they won’t obtain a visa; their children may fall into the category of “stateless”. 
But this, in turn, will not happen to all of them with certainty: to a large degree, the efficacy 
of the agreements mentioned depends upon the good will of the service provider who attends 
the applicant, or the Directors of each one of the services.65 

 
d) Mechanisms for Guaranteeing Access to Education 
 
Since 1995, a Set of Rules emitted by the Ministry of Education (arts. 7 and 8 of DS 

Education 651) allows all immigrant children to be provisionally accepted and enrolled at 
public educational establishments in the country. That document was modified later to face up 
to abuses and discrimination (revoked enrollment and expulsion of foreign students for no 
apparent reason, restrictions placed on the enrollment of foreign students in irregular 
situation). However, in practice, between 1995 and 2003, access to enrollment required: a) 
possession of a national identity card; b) possession of a valid visa; c) possession of a 
certificate of studies of the previous year, with formal approval of performance and 
legalization. Faced with the problems of admission that persisted in 2003, a Ministerial 
Initiative was launched with the title: “For the right to education: integration, diversity and 

                                                        
64 Organism that is dependant of the Ministry of the General Secretary of the Government  
65 Journalistic research done by CIPER Chile made evident the public knowledge, among immigrants, of which 

health centers showed hostile behavior toward immigrants, particularly those in irregular situation, and those 
where it was possible to receive attention. “We are the Hogar de Cristo (charity institution) of the health 
centers. We always look for a solution for foreigners – said Yessica Aqueveque, head of the Servicio de 
Orientación Médico Estadística, (SOME), in charge of reviewing admissions at the Bachelet Health Center”.. 
In “The effects of the ‘migration pardon’: public health expects to receive 30,000 new users”. CIPER Chile, 
January 4, 2008. 
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non-discrimination”, that sought to grant immediate access, independent of the migratory 
condition and the legalized/not legalized status of academic records. However, there was 
widespread lack of knowledge among the officials with the responsibility for fulfilling the 
measure. On the other hand, ambiguity persisted on the granting of government subsidies for 
provisional enrollments, which was a negative incentive for the educational establishments to 
authorize applications.  

In 2005, the initiative was made formal by way of instructions sent to all educational 
establishments (Oficio Ordinario 07/1008 of July 29, 2005), authorizing provisional 
enrollment that would be effective immediately, allowing to consider the student as “regular” 
for all effects, academic, curricular and legal – despite their obligation to obtain, as soon as 
possible, a resident permit for the category of “Titular Student”, in accordance with bulletin 
1,179 of January 28, 2003 of the DEM. Given the fact that the CASEN poll of 2006 showed 
that school coverage for immigrant children between 6 and 17 years of age is equal to the 
national average (in Chilean State, 2010), we can confirm that the right to education has 
become progressively more effective among the immigrant population. 

However, the Chilean Network for Migration and Intercultural Matters (Red Chilena de 
Migración e Interculturalidad, 2011) states that, in practice, the children’s grades haven not 
been normalized, and their documentation at the conclusion of the school year cannot be 
processed by the system of the Ministry of Education, because the students do not have a 
RUN number (Rol Único Nacional); nor may they be formally promoted, nor is it feasible 
that certificates of passing grades or course advancement be authorized. Furthermore, the 
report states that in many cases, the rules and regulations for education are not applied strictly 
due to lack of information, limiting interpretations, negligence and/or the discriminatory 
practices of the officials of the provincial offices of education and at the educational 
establishments themselves. Once again, the condition of irregularity, combined with a high 
degree of discretionary application of a policy that is barely institutionalized and inspected, 
seems to be the stumbling block. Given that background information, the CMW Committee 
recommended, as in the case of health services, that the effective application of the 
communication “Oficio Ordinario 07/1008(1531)” be facilitated, making it known to all 
educational institutions and establishing supervision mechanisms to assure its application in 
fact (UN CMW, 2011). 

Conclusion 

This chapter has presented, as fully as possible, a description of the main features of 
immigration policy in democratic Chile. The resulting panorama is an account of a dual 
reality (what we have expressed in simple terms as expansion with a low degree of inclusion), 
not always easy to decipher. Certainly, those aspects of the Law of Foreigners’ Affairs that 
might appear to be the most controversial in the context of a democratic society are not being 
applied. The borders are, de facto, highly permeable, and the threat of expulsion does not 
appear to have much of a presence in the imagery of most immigrants. Chile has named itself 
“a hospitable country”, and has subscribed to numerous international commitments having to 
do with the subject of migration, which have brought the State up to date as regards desirable 
normative standards. Several rights have been extended to include the immigrant population, 
especially during the last two governments of the Concertación. It would appear that there 
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have been serious efforts made to make progress with the regularization of migrants’ 
situation, both en masse, and by means of applying social rights agreements. Nevertheless, 
the policy of “a warm welcome” has not been consolidated into a set of principles and lines of 
action that are consistent, known by the public, and that could be, therefore, a matter of 
democratic accountability. Furthermore, the persistence of the law that originated during the 
military dictatorship is not a minor detail. Although its more grossly authoritarian 
mechanisms are no longer applied, two of its most deleterious characteristics in terms of 
rights –over the long run- are still fully active: one, an omission (the non-existence of the 
category of “immigrant”), and the second, an action (the visa subjected to a contract). 

The first implies that our reality is regulated by a legal framework that is not only 
obsolete and inefficient but is, above all, fallacious. Statistics show that the greater part of the 
“new migration” into Chile is labor-oriented. Immigrants comprise 4% of our work force. 
However, for the Chilean legal system, immigrant workers do not exist. This causes a series 
of inadequacies in terms of the classifications; but furthermore, it relieves the authorities, in 
the end, of having to effectively see them, to proceed to supervise their insertion into our 
labor market, and recognize them seriously as an object of public policy, in terms of 
investments and programs – beyond some scarcely institutionalized agreements. As Raúl 
Campusano, ex inspector of the Direction of Labor, pointed out: “precisely (…) because there 
has been no clear and transparent official decision, this incorporation (of immigrants) is 
done by half measures, with the partial fulfillment of the pertinent legislation, under the rug – 
so to speak. And then the different standards (in terms of working conditions and social 
benefits) appear, in relation to the nationals”.66 Non-governmental social organizations 
continue, to a great extent, to make up for the deficiencies of the public sector, providing a 
series of services needed by immigrants (legal counseling, training, general and mental health 
services, etc.).  

The second hold-over characteristic, as we have seen, generates a real “legal production 
of irregularity” (Garcés-Mascareñas, 2006 and 2010). In the final analysis, it’s the same 
characteristics of the regulations that are currently in force that make room, largely, for the 
irregularity of the situation of immigrants that, later, becomes the concern of the 
governmental agencies – to the point that the Chilean State holds at the beginning of its report 
to the CMW (2010: 4) “that the objective of public policy in this area is regularization” . The 
paradox is that, as many comparative studies have shown, and Stefoni (2011a) has pointed to 
recently in the case of Chile, irregularity is often a result of immigration policies themselves. 

The literature about irregularity offers three different approaches to explain the 
relationship between immigration policies and migration irregularity (see Garcés-Mascareñas, 
2010). The first view considers irregularity to be a fault, an undesired effect of the policy; it is 
produced “despite” the immigration policy, and makes its deficiencies more visible 
(Cornelius et al, 2004). The second view gives us a more critical orientation, considering that 
irregularity is an intentional product of the policy, which is at the service of economic 
interests, and seeks vulnerable labor by this route – thus easier to exploit (Portes, 1977; 
Sassen, 1998). And a third view understands policies as mechanisms for building categories 
of differentiation. In this sense, the law seeks to create the same subjects that it says that it 
wants to eliminate. The “irregulars” are nothing but another category of immigrants in the 
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State’s repertory; a category that doesn’t exist, in the end, radically excluded in terms of 
rights, but is merely included in a differentiated way, (De Genova, 2002; Coutin, 2005; 
Garcés-Mascareñas, 2010). It would certainly be pertinent to undertake the studies that would 
allow us a full understanding of these views, and to evaluate their relevance for 
comprehending the particularities of the Chilean case. 

As we have seen, the public officials of the Concertación governments were aware of the 
problems that were created in the context of – and, it is fitting to add, because of – the de 
facto policy that we have described. However, measures were not taken to solve those 
problems in a definitive manner. The balance of the comedy of errors, of public 
announcements of a new institutional structure, and subsequent behind the scenes 
interruptions of the process without publicized explanations, is a present-day backdrop of 
considerable uncertainty. During the first year of the Piñera administration (2010-2014) –a 
government that includes the conservative political elements that were on the opposing side 
during the period of the Concertación-67 there was no sign of a clear position on the subject of 
migration, nor a plan for action in this area (Martínez, 2011) -although in the opinion of 
lawyers who provide legal aid to immigrants, the application of sanctions and the resultant 
convictions have increased during the new government (UDP, 2010). But already during the 
second year of the administration, explicit position statements began to appear on the subject, 
coming from a series of figures relevant to the political, social and economic national scene, 
and changes in immigration policy, which this time may actually come to happen, can begin 
to be glimpsed. 

Actually, in 2011 at least two groups pressured the government to make changes in the 
immigration regulations, going so far as to highly publicize their position: representatives of 
the agro-business sector and the Intendentes of the northern regions of the country.68 Between 
April and June, executives of the Sociedad Nacional de Agricultura (SNA), of the 
Agricultural Producers and Exporters Association of the Copiapó Valley (APECO), and the 
Exporters Association of Chile (ASOEX), held meetings with President Piñera and several of 
his ministers to present the need for bringing foreigners to work during the harvests.69 It is 
noteworthy that said associations had met with the Minister of Agriculture, already in 2007 
during the Bachelet administration, to present their demand for a new immigration policy that 
would make contracting foreign temporary workers easier, given the scarcity of Chilean 
available workforce. “In our cost structure, labor is 60% of the total, so we cannot pay more 
than what is reasonable and manageable”, argued Ronald Brown, President of ASOEX; “It 
is not a question of there not being any local, seasonal worker, but they expect higher 
wages.” 70 Together with the changes in immigration regulations, representatives of agro-
business have also been suggesting that the limit imposed by law on the hiring of foreigners 
(currently no more than 15% in businesses with more than 25 workers) be made more 
flexible, or eliminated entirely. This demand did not resonate with the previous government, 

                                                        
67 The “Coalition for Change” brought together the two main right-wing parties in the country: Renovación 

Nacional (RN) and the Unión Democrática Independiente (UDI). 
68 The administrative, political sub-divisions of the country are known as “regions”, each with an only somewhat 

representative local government: The Intendentes are appointed by the President of the Republic as 
administrative heads of the regional governments. 

69 “The pressures of agro business to open the borders to foreign workers.” CIPER Chile, June 5, 2011, last visited 
January 31 2012. 

70 In “The lack of farm workers. ¿What does the market say?” Published at www.chilepotenciaalimentaria.cl on 
February 6, 2007, last visited March 25 2010. 
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but it has been listened to by the present administration. Although the Minister of Labor said 
last April that the modification of the limits to hiring foreign workers was not on the agenda 
of her Ministry,71 she recently confirmed that the alternative is under consideration.72 

On the other hand, a group of Intendentes from the far northern regions (Arica, Tarapacá, 
Antofagasta) announced that they are working with the Ministry of the Interior in favor of 
making the Law of Foreigners’ Affairs stricter.73 The reasons given by the regional 
government authorities for promoting the change are the impact of increased demands on the 
public health and educational systems, as well as the problems caused by minority groups 
involved in illegal activities, which has caused an increase in the number of street vendors. 

In a situation fueled by those announcements, the Sub-secretary of the Interior, Victor 
Ubilla, formally communicated on November 4, 2011, the existence of a preliminary project 
proposal for changing the Law of Foreigners’ Affairs.74 “The present law needs changes to 
take advantage of the social and economic opportunities presented by migrations. Our laws 
make the entry of foreigners easy, because Chile is a country that welcomes them, but the 
other side of the coin is that, come the time to expel them when and if they have broken the 
regulations of the Law of Foreigners’ Affairs or some other law, it reacts slowly (…) It is not 
advisable to protect the permanency of those who have broken the law.”75 The weight of 
these statements, combined with the media display that accompanied them, allows us to 
suppose that, this time, a new bill for legislation may, indeed, arrive before the legislature. It 
is conceivable that it would include regulations that stiffen the controls for entry while 
introducing criteria for selection that would attract the immigrants required for working in 
specific economic sectors. It is also likely that specific visas would be introduced for migrant, 
seasonal laborers, who arrive for pre-determined periods of time. The normative implications 
of all these measures are, at best, uncertain. As Stefoni mentioned (2011a), not having 
consolidated a policy or new legislation during administrations that, at least verbally, framed 
the subject of migration within a human rights perspective, could have a high cost over the 
medium and long term. 

At another level of analysis, some episodes taking place on 201176 began to bring to light 
an aspect of Chilean immigration policy that, until now, has not been delved into much by 
researchers, and that remained virtually absent from public discussion during the period of the 
Concertación governments: there is a structural demand for migrant labor in Chile. This is 
made quite explicit by the pressures that are being exerted, this time much more publicly, by 
specific sectors of the economy like agriculture and mining – activities for which, for some 
time now, the hiring of foreigners is a basic need, although many of those workers are in 
irregular situation. A look at the data gathered by the CASEN poll of 2009 confirms that the 
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Tercera, April 16, 2011, last visitedJanuary 31 2012.  
72 “Matthei states that there are farms that cannot find people to work for the season”. Published at 

www.biobiochile.cl January 26, 2012, last visited January 31 2012. 
73 “Immigrants question changes to the law that makes control of their stay in Chile stricter”. Published at 
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76  Including the highly publicized incident of businessman and former presidential candidate Francisco Javier 
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level of employment among foreigners is higher than among nationals (62% versus 50%).77 
Without any doubt, although unnamed, these needs of the labor market have made an impact 
on the policy decisions taken over the past 20 years. This brings us to the question of what 
might the factors be that, in Chile, have had decisive influence on the process of creating 
immigration policy under democratic governments. Having confirmed the fact that this policy 
has tended to be expansive, although inclusive only to a limited degree, is it possible to 
identify in Chile the factors that are linked to the so-called “liberal dilemma”? Surely, this 
question should be the subject for future research. However, to conclude, we shall make some 
preliminary observations about the specific weight that each of the factors identified in the 
Conceptual Framework could have had in the case of Chile between 1990 and 2010. 

 
a) The special interest groups: probably carry more weight than they have in 

Continental Europe. Given the near non-existence of a pro-immigration movement, it 
is logical to think that the main lobby in favor of expansive policy originates among 
business-oriented groups. This could explain the imbalance between the expansive 
and the inclusive orientations. 

b) The liberal institutions: may be influential, although to a lesser degree (the “welfare 
state” does not exist, nor is there a guarantee-oriented tradition, for example, in the 
courts of law), and that influence might be applied effectively by other ways and 
means. For example, it is possible that the Direction of Labor has played an 
important role, at least during the Bachelet’s administration. 

c) International pressure: probably carries more relative weight than it has in Europe. 
As Guiraudon mentioned (1998), the impact of the international variables should be 
greater when the internal pressure is low, and debate is carried out behind closed 
doors in the official office buildings.  

 
We may assume, in any case, that the interaction among these factors will tend to be 

modified in the near future. Until now, Chile has been a scenario wherein the subject of 
immigration has not been politicized,78 a situation that the literature has described as a factor 
that tends to favor the expansive orientation of policy, even at the expense of public opinion 
in favor of a restrictive orientation. However, a series of recent events suggest the anticipation 
of the beginning stage of politicization. On the one hand, in the last election campaigns, for 
the first time there were candidates who mentioned the subject of immigration in their 
speeches.79 Additionally, starting with the accusation against the ex presidential candidate 
Francisco Javier Errázuriz for human trafficking -a story that achieved considerable notoriety 
in the press-, there has been a series of reports of other cases of exploitation of irregular 

                                                        
77 In Stefoni, (2011), “Migration project profiles, OIM: Chile”, preliminary presentation. 
78 Politicizing occurs when the topics related to migration have become part of the public debate or have taken on 

relevance in a time of elections; when it has become a subject of competition between political parties; or 
when they are the subject of proposals for legislative action that turn into elements of political conflict 
(Schain, 2008). 

79 Antonio Garrido, RN, the Mayor of Independencia (a municipality with a high percentage of immigrant 
population) made xenophobic declarations during the 2008 municipal election campaign. During the campaign 
for seats in the legislature in 2009, Senator Jaime Orpis (UDI) presented a bill for legislation (Bulletin 6.683-
07) that sought to reform the Law of Foreigners’ Affairs to stiffen sanctions to those who give aid to, or fail to 
denounce, immigrants in an irregular situation, and their employers (the proposal was never debated on the 
floor of Congress). During the same campaign period, the candidate for deputy, Cristián Espejo, UDI, made 
declarations about the need to deport irregular immigrants. 
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immigrants. In countries such as Spain and Argentina, the politicization of the subject of 
immigration – and the following introduction of a new policy – was influenced by a sequence 
of high-impact cases that moved public opinion. Something similar could occur in our 
country. Finally, if Piñera’s proposal for legislation on the subject actually reaches Congress, 
a new field of debate will be opened, with rules and incentives that till now have not played a 
part in the formulation of immigration policy in contemporary Chile. 
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