
In: President or King?  ISBN: 978-1-61324-655-9 

Editor: Meena Bose, pp. 99-121  © 2011 Nova Science Publishers, Inc. 

 

 

 

 

 

 

TO BE (UNITARIAN) OR NOT TO BE (UNITARIAN): 

PRESIDENTIAL POWER IN THE  

GEORGE W. BUSH ADMINISTRATION 
 

 

 

Christopher S. Kelley 
 

 

ABSTRACT 
 

President George W. Bush pushed the envelope on presidential power while 

defending many controversial actions in the name of the unitary executive theory of 

presidential power. This left many in the public, including those in Congress, with the 

mistaken belief that 1) the theory originated there and 2) that its behavior is actually 

condoned by the theory itself. This chapter seeks to dispel that opinion in the following 

ways: First, I will examine the theory‘s core values, where it originated, and how it 

evolved to negate the opinion that it is a 21st century phenomena; Second, I will compare 

the actions of the Bush administration, particularly in its use of the presidential signing 

statement, to determine whether there was congruence or conflict; and third, I will look at 

whether the theory had been so damaged that it did not make it out of the Bush 

administration by examining, briefly, the actions of the Obama administration, and in 

particular how it has used the signing statement. I make the following conclusions: First, 

the Bush administration‘s behavior violated the tenets of the unitary executive theory and 

his actions were admonished by many of its adherents, and second, so far the Obama 

administration has behaved consistent with the values of the theory, which was embraced 

by Presidents Reagan, Bush I, and Clinton, though there are some troubling signs in its 

use of the signing statement. 

 

In the 2008 Presidential Election, an obscure theory of presidential power was front and 

center. The theory, the unitary executive theory of presidential power, had heretofore been 

relegated to law journals and conferences held by and for conservative legal scholars. Now, 

because of the administration of George W. Bush (hereafter, the Bush II administration), the 

theory had reached the level of popular consciousness—―would the next president depend on 

it to justify controversial actions?‖ The theory would be discussed not just in newspapers and 

magazines, but also on the blogosphere. 

The Bush II administration had been both a blessing and curse to the theory‘s adherents 

— the blessing in the popular attention brought to it and the curse a general lack of context 

regarding it‘s origins. Many were led to believe that the theory began and ended with the 

presidency of George W. Bush. The fact of the matter is that the theory extends well before 
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the Bush administration. The unitary executive theory was constructed in the Reagan 

administration, though some of its defenders claim that it has been a part of every 

administration since Washington. [1] 

The purpose of this chapter is two-fold: First, to examine whether Bush‘s exercise of 

power conformed to the unitary executive theory. And second, to determine whether Bush‘s 

abuse of the theory has rendered it useless to the Obama, and succeeding, administrations. 

To address these two points, I will discuss the following: First, I will provide a brief 

overview of the unitary executive theory and discuss its origins/evolution. Second, I will 

explain how and why the actions of the Bush administration were not consistent with the 

tenets, and even practices, of the unitary executive theory. To illustrate this, I will look at the 

way in which the Bush administration used the signing statement to deal with provisions of 

law it did not like. Then third, I will wrap up by looking at the behavior of the Obama 

administration, and in particular its use of the signing statement, to determine whether the 

unitary executive is long gone or alive and well. 

 

 

I. THE UNITARY EXECUTIVE: THEORY, ORIGINS, AND EVOLUTION 
 

The unitary executive is a product of the post-Watergate 1970s, where the presidency 

underwent an assault upon its prerogatives and privileges from the public, the media, and 

especially the Congress. For instance, the president‘s law enforcement powers were 

challenged in the Church Committee hearings, his foreign policy prerogatives were limited by 

the passage of the Clark and Boland Amendments as well as the establishment of the Foreign 

Intelligence Surveillance Courts, and his control over executive branch officers and 

information was severely curtailed by the creation of an independent counsel and expansion 

of the Freedom of Information Act provisions as well as the creation of the Presidential 

Records Act.[2] It was during this period that President Ford remarked that the ―imperial‖ 

presidency had become an ―imperiled‖ presidency.[3] 

During this period, presidents were forced to play defense in protecting the constitutional 

powers of the office so that future presidents would be in a better position to govern, and at 

the same time these presidents were expected to lead—but to do so without the traditional 

avenues opened to them. That is, presidents ran on ambitious agendas and found, once 

elected, a Congress that was not receptive to work with them (especially since this period saw 

persistent divided and polarized government). Thus if the president was expected to not only 

bequeath to a successor an office in better shape than he found it and if he hoped to be 

reelected, it meant figuring out how to navigate these hostile political waters. It is here that 

the unitary executive theory of presidential power was born. 

As noted above, the unitary executive theory is the creation of conservative legal 

scholars, many of whom served in the Reagan Justice Department and were charged by their 

bosses for figuring how to restore the powers of the presidency. Despite its conservative 

origins, however, Democrats and Republicans have embraced the unitary executive because it 

offers a pathway to success—success in protecting the Office and success in advancing 

policy.  

The unitary executive theory is primarily a defensive theory of presidential power, 

viewing the president‘s place and role in our constitutional system much the same way as the 
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Founders viewed it, where each institution is afforded the requisite power to keep the other 

institutions in their place while preserving and protecting the Constitution itself. This 

defensive power is known as coordinate construction or departmentalism, and James 

Madison in Federalist #49 described it as: ―The several departments being perfectly co-

ordinate by the terms of their common commission, none of them, it is evident, can pretend to 

an exclusive or superior right of settling the boundaries between their respective powers.‖[4] 

To most, the power over constitutional interpretation belongs exclusively to the judiciary 

since most of us have been taught that the power of judicial review gives the courts final say 

over constitutional meaning. But if we accept that interpretation, then we offend the design of 

the Founders, who created the system as co-equal branches and not one of primus inter 

pares.[5]  

The unitary executive theory finds three important constitutional sources of power for the 

president—The vesting power, the take care power, and the oath power. The vesting power 

comes from the Vesting Clause of Article Two, Section One of the Constitution. For 

unitarians, it gives to the president all executive power, which includes all the powers found 

in Article II and those powers that ―....go beyond those specifically enumerated in Article 

Two, Sections Two and Three, and includes at least some implied, residual executive 

powers.‖[6] Unitarians make a great deal out of the difference in wording between the 

Vesting Clause of Article One and Three, and the Vesting Clause of Article Two. In Articles 

One and Three, the Vesting Clause is either limited or divided, while in Article Two there are 

no qualifications. The Vesting Clause gives the president the power to remove, for example, 

anyone who exercises executive power. 

The second tenet of the unitary executive theory comes from the Take Care clause of 

Article Two, Section Three. It directs the president, with advice and assistance of his inferior 

officers, to make sure that the laws are ―faithfully executed.‖ This gives the president 

authority over inferior officers to insure they are not pursuing an ―independent policy goal‖ to 

the benefit of Congress or some special interest.[7] As Elena Kagan, a former domestic policy 

advisor in the Clinton administration, and now solicitor general in the Obama administration, 

argued: ―When Congress delegates discretionary authority to an agency official, because that 

official is a subordinate of the President, it is so granting discretionary authority [unless 

otherwise specified) to the President.‖[8] 

The power to direct inferior officers is the best way to insure democratic accountability 

because the president is the only nationally elected figure, and inferior officers (with the 

exception of the vice-president) are not elected and thus not directly accountable. If a 

bureaucrat takes actions that are controversial, then the public needs to know who to hold 

accountable. Thus unitarians invoke Harry Truman‘s famous statement that the ―buck stops‖ 

at his office. 

The third and final tenet of the unitary executive theory involves the power to refuse 

defense or enforcement of laws that the president believes violate the oath he took to protect 

and defend his office and the Constitution. 

This power, which derives from the Oath Clause of Article Two, Section One, demands 

that the president defend against any unconstitutional action taken by the other branches of 

government. It is this tenet that serves as the justification for challenges made in the 

president‘s signing statement, which will be discussed below. While this is a power given to 

each branch of government, its legitimate exercise only happens when the challenge is 

transparent. The president must announce what he sees as a constitutional violation, which 



Christopher S. Kelley 102 

part of the Constitution is being violated, and what he intends to do about it (recommend 

changes for next time, refuse defense, or refuse enforcement). This gives the other branches 

of government the opportunity to challenge the action in whatever way they see fit. The 

transparency of the action is what preserves democracy and the Constitution since a challenge 

would almost always elicit the support of the other branches and the American public. Thus 

when a president refuses enforcement of a provision of the law and is secret in his challenge, 

there is not anything that separates his action from the actions of dictators or absolute 

monarchs. 

 

 

Origins and Evolution 
 

According to Calabresi and Yoo, the unitary executive theory dates to the Constitutional 

Convention in 1789, where the ―framers set up a strongly unitary executive and that they 

meant to give, and did give, the president the power to remove any policymaking subordinate 

official in the executive branch and the power to direct the actions of executive branch 

subordinates exercising the executive power.‖[9] 

Both admit to approaching their subject as ―constitutional lawyers and not as legal 

historians,‖ which is obvious given the selectivity in their evidence.[10] The two defend the 

existence of the unitary executive not by looking at how all three of its tenets have been in 

play, but instead defending its existence on just the strength of one—the removal power. To 

those who know better, this is akin to fitting round pegs into square holes. 

It is the Reagan administration that is responsible for creating the unitary executive 

theory. There, inside the Office of Legal Counsel (OLC) inside the Department of Justice 

were a group of mostly young, bright, and conservative attorneys that were committed to 

restoring the powers and prestige of the presidency. Since Nixon resigned, the presidency had 

seen two different occupants in a span of six years. The presidencies of Ford and Carter were 

consumed by the domestic distrust of presidential power. In order to keep Reagan from 

suffering the same fate, these attorneys set upon a path that would allow the president to 

govern unilaterally in the event that compromise broke down. 

Reagan successfully used executive orders to empower the Office of Management and 

Budget (OMB) with the task of bringing the executive branch into line with the preferences of 

the White House, and he developed the signing statement into a useful device to instruct 

bureaucrats on how to implement the law. 

The presidential signing statement—a written or verbal statement the president makes 

after signing a bill into law—had been used sporadically by Presidents since James Monroe to 

praise or condemn the Congress for work done on a bill (a ―rhetorical‖ signing statement) and 

from time to time to challenge defective provisions of law or to interpret provisions left vague 

during the legislative battles to get it to the president (a ―constitutional‖ signing statement). 

Reagan‘s legal team, in 1985 and 1986, held a series of meetings where they elevated the 

signing statement from relative obscurity to becoming part of the president‘s cache of devices 

designed to control how laws were implemented. These meetings were designed to 

incorporate the signing statement into the unitary executive theory of power—in particular, 

into the second and third tenets of the theory. 

In the second tenet, the signing statement was used to direct the way subordinates 

exercised executive power by replacing bureaucratic discretion with presidential 
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interpretation, and in the third tenet by using the signing statement to challenge any law that 

violated the prerogatives of the presidency or that violated the Constitution.[11] 

In the first Bush presidency (Bush 41), the president extended unitarian practices, 

including the use of the signing statement, that begun in the Reagan administration. In his 

first year, the Department of Justice issued a memo for the White House and all executive 

branch agencies, disclosing the dangers of congressional intrusions into the prerogatives of 

the presidency. The memo, which read like a top ten list, was titled ―Common Legislative 

Encroachments on Executive Branch Constitutional Authority,‖ and it outlined ten common 

types of legislative encroachments to be aware of .[12] 

The memo was in line with the principles of the unitary executive. It warned against 

―hybrid commissions‖ which blended the executive and legislative functions, thus diluting the 

executive power. It warned against attempts by Congress to interfere with the deliberative and 

supervisory processes in the executive branch, thus interfering with the president‘s sole 

authority to direct and supervise inferior executive officers. And it warned against 

congressional interference to the power over appointments, the power to recommend 

legislation to Congress, which the memo described as a ―plenary power,‖ and against 

attempts to interfere with the foreign affair power. [13] 

President Bush used the signing statement to defend the core powers of the presidency as 

well as to accomplish some political goals. In fact, President Bush‘s use of the signing 

statement to challenge the constitutionality of provisions of law very much mirror the pattern 

of challenges by his son, President George W. Bush. 

President Bush spoke in 1991 at Princeton University, and he underscored just how 

committed he was to protecting the powers of the presidency. He told his audience that a 

president has ―an obligation to ‗preserve, protect, and defend‘ a constitutional government. 

The most common challenge to Presidential powers comes from a predictable source, ―—the 

Congress. [14] 

Both Reagan and Bush I were committed to the principles of the unitary executive, which 

is not surprising since it was advanced by conservative attorneys working in their 

administrations. Not only were they committed to unitarian principles in practice, but they 

also were vocal in defending certain actions according to the unitary executive. For example, 

President Reagan defended a challenge in a bill signing statement by citing his ―authority as 

head of a unitary executive branch,‖[15] and President George H.W. Bush defended six 

different actions—from signing statements to executive orders—by citing the unitary 

executive. [16] 

When President Bush lost to Governor Clinton in the 1992 election, there was a great 

deal of talk about governing in a different way. And while there were some differences—

what you would expect after a change in party control—President Clinton supported and 

advanced the core values of the unitary executive, though he would never defend his actions 

as such. 

Clinton often does not get considered when discussion turns to expansive presidential 

unilateralism,[17] and he often gets overlooked in popular analysis regarding the unitary 

executive. The fact is that Clinton was every bit as unitarian as his predecessors, and like his 

successor, he advanced unitarian ideals even when his Party controlled the Congress. 

At the outset, Clinton defended the use of the signing statement to defend the 

prerogatives of the presidency as well as to advance presidential preferences. The first year 

Clinton was in office he asked his head at the OLC to issue an opinion defending the signing 
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statement. Walter Dellinger, the person in charge at the OLC, connected the signing statement 

to the president‘s right to challenge law he believes violates the Constitution. He wrote: 

 

…a signing statement that challenges what the President determines to be an 

unconstitutional encroachment on his power, or that announces the President's unwillingness 

to enforce (or willingness to litigate) such a provision, can be a valid and reasonable exercise 

of Presidential authority (Dellinger 1993).[18] 

 

A year later President Clinton asked Dellinger to provide him with a defense to challenge 

any law he determines is unconstitutional with a refusal to defend or enforce it. It was a 

significant action not just that Clinton was very publicly aligning himself with the beliefs of 

his Republican predecessors, but also because it signaled a belief—even though his Party 

controlled the Congress—that he would need to use it in the future. 

The opinion is interesting for a couple of reasons. First, Dellinger argued that the 

president should attempt to comply with the law as often as possible. But he also has a 

responsibility to protect his office ―unless he is convinced that the Court would disagree with 

his assessment.‖[19] But since clashes between the Congress and the president rarely end up 

in Court, the president ―must shoulder the responsibility of protecting the constitutional role 

of the presidency… [based]… on his understanding of the Constitution.‖[20]  

Second, and important to the unitary executive theory, if a president takes the 

extraordinary step to refuse enforcement, he must make public his intention: The President 

―may properly announce to Congress and to the public that he will not enforce a provision of 

an enactment he is signing.‖ Only then can it be a ―reasonable exercise of Presidential 

authority.‖[21] For example, in 1996, the Congress sent President Clinton an important 

defense authorizations bill[22] they knew he had to sign, but contained an amendment 

designed to box him in politically. Representative Bob Dornan (R. CA) added a provision to 

that bill that banned HIV-positive military personnel from continued service. In a signing 

statement to the bill, President Clinton told Congress that he would not abide by the provision 

and would not defend a lawsuit if one were brought against it.[23] This gave the Congress the 

ability to respond, which it did by passing follow-up legislation that repealed Dornan‘s 

provision. 

 

 

II. PRESIDENT GEORGE W. BUSH: UNITARIAN OR NOT? 
 

Now that the historical lineage of the unitary executive has been fully reviewed (and a 

lineage pre-dating George W. Bush), I turn next to an examination of George W. Bush‘s 

administration to determine whether its actions were unitarian or motivated by something 

different all together. 

President Bush was vigorous in his defense of the unitary executive. In fact he publicly 

referred to the ―unitary executive theory‖ in signing statements, executive orders, and other 

proclamation a total of 148 times over the course of his eight years in office. 

President Bush advanced unitarian principles from the moment he took office in 2001. He 

protected executive branch communications involving meetings regarding the vice-

president‘s energy task force. He issued an executive order creating the Office of Faith-Based 

Initiatives. He unilaterally removed the US from the ABM Treaty with Russia. And he issued 



To Be (Unitarian) or Not to Be (Unitarian) 105 

an unprecedented number of challenges to various provisions of bills for the purpose of 

protecting the powers of the presidency. And it is clear that he and his immediate 

subordinates were hyper-concerned with not just protecting presidential power, but also in 

restoring it to its pristine state pre-Watergate. They were so concerned about power that 

White House Counsel Alberto Gonzales, on his first day of work, informed his staff that the 

order from the President was to ―…leave the presidency better off than [they] found it.‖[24] 

It appears that most of the concern with presidential power came not from the Oval 

Office, but instead from the Office of the Vice President. Dick Cheney, it seems, had been 

scarred psychologically from the effects of Watergate on the presidency. He was Chief of 

Staff to President Ford, and saw first hand just how perilous it was for a president without 

power. Cheney‘s actions from the 1970s through his tenure as Vice-President — even during 

his time as a member of the House of Representatives — was to try to increase presidential 

power wherever possible. As Jane Mayer described it, this zest for power meant that Cheney, 

and his lieutenant David Addington, had a ―tin ear‖ for the design of our political system, and 

in particular for its careful system of checks and balance. Checks and balances means an 

institution‘s power is limited by what the other institutions — and the American public — are 

willing to accept. Instead, Cheney and Addington ―viewed power as the absence of restraint.‖ 

[25] 

Cheney and Addington understood the power of political precedent — that when an 

action by one institution goes unquestioned, it becomes a legitimate action for all future 

circumstances. For example, when the Supreme Court struck down the legislative veto[26] in 

1983, they referred to a history of presidential objections to the device that dated back to the 

Wilson administration. Thus for both Cheney and Addington there was a tremendous effort to 

push the envelope on executive power while simultaneously hiding those very actions. There 

is no truer incident of this than the Bush administration‘s use of the presidential signing 

statement. 

The bill signing statement, prior to the George W. Bush administration, had received 

limited coverage — most of which was relegated to law journals. Even though the device 

received more attention from the Reagan administration forward, its use was so minimal that 

it drew very little attention from anyone — in particular, from the Congress. The second Bush 

administration changed all of that — not in the number of signing statements issued, but in 

the number of laws that were challenged. 

By the time he left office in 2009, President Bush had issued just 167 signing statements 

— far fewer than any of his three predecessors and almost half fewer than President Clinton 

(167 to 316) — something the administration was quick to point out to its critics. Yet the 

deception is the devil in the details. The real concern is not in the signing statements per se, 

but rather in the details contained in the signing statement. Of the 167 signing statements, 

President Bush issued 1,161 challenges — far more than all previous presidents combined. 

Even though the administration had surpassed the challenges of all previous presidents 

combined by the end of its first term, the public did not notice until President Bush‘s second 

term. 

In 2005, the Bush administration had pushed a military spending bill that contained 

language that some considered would allow US military interrogators to torture those 

detained as part of the Global War on Terror. Pushing back was Senator John McCain (R. 

AZ), who sustained intense pressure from the administration inside the Congress and in the 

public arena to move him away from his position to remove the torture provision from the 
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bill, which he did not budge. By December 2005, the administration raised a white flag and 

agreed to the McCain position to remove the torture provision. However, on New Years Eve, 

2005, President Bush signed the bill and seemingly took back his compromise with Senator 

McCain over the use of torture. 

President Bush challenged 26 different provisions in the bill, but the one that merited 

special attention was his challenge to Title X, the detainee treatment provision. There, 

President Bush claimed he would ―construe‖ this section ―in a manner consistent with the 

constitutional authority of the President to supervise the unitary executive branch…‖[27] 

There was an immediate rebuke from all quarters of the country since it seemed as if 

President Bush was reneging on his deal with Senator McCain. In the end, Bush would be 

forced to make a public statement reasserting his agreement with McCain, but the damage 

was done. The public interest in this once obscure device would soar such that the moment 

that Bush issued a signing statement, there would be intense scrutiny over its meaning. By 

their overreach, the administration limited the effectiveness of his device. 

There are a couple of questions regarding the administration‘s aggressive use of the 

signing statement that I wish to explore next. First, why did they issue so many challenges? 

From 1981 to 2001, the single greatest challenge in any single year was 96 in 1992. President 

George W. Bush would often beat that number in just one signing statement. Second, what 

can we surmise about the administration‘s commitment to the unitary executive by its use of 

the signing statement? 

It seems clear now that the reason why the Bush administration had so many challenges 

in their signing statements was because of the influence from Vice-President Cheney‘s 

Office. In previous administrations, there was a process that all bill signing statements 

followed: When an enrolled bill came to the White House, it was sent to the OMB and the 

OLC for scrutiny and comments. Most of the constitutional challenges came from the OLC, 

and other objections emerged from the various agencies that were asked to comment on the 

bill. Once the comments were made, the OMB gathered them and sent them to the Oval 

Office for the president‘s consideration. The president was free to add to or remove any of the 

comments assembled for his consideration. 

It seems that this process was convoluted in the Bush administration. After the OMB and 

OLC commented on the bill, but before it was sent for White House consideration, it went to 

the Office of the Vice President, where Cheney‘s loyal assistant, David Addington, 

scrutinized the bill for any infringement upon the president‘s prerogatives. Brad Berenson, a 

lawyer in the White House Counselor‘s office said that Addington would ―dive into a 200 

page bill like it was a four-course meal.‖ [28] 

 A different attorney in the White House, according to Jane Mayer, claimed that 

Addington would ―…single-handedly rewrite the entire [suggested signing statement] even 

though it had already been vetted by the interagency process. He‘d slash a red line straight 

through it and start from scratch, making it read the way he wanted. Only then would he send 

it to the President.‖ [29] 

This apparently is what happened in the case of Bush‘s signing of the detainee treatment 

provision discussed above. It seems that Addington intercepted the signing statement 

language that was carefully negotiated with McCain‘s staff and drew a red line through it. He 

then added the language above that seemingly negated the agreement with McCain because it 

violated the unitary executive, among other things. What is especially egregious is that 
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President Bush, reportedly, was unaware that this change had happened, and was thus 

―blindsided‖ by the public uproar that ensued. [30] 

Thus it seems as if Addington and Cheney — and their zest to protect the presidency at 

all cost — may have been too cute by half. By their actions, they not only embarrassed 

President Bush, but they also cost the presidency of a useful presidential device as a result of 

the intense public scrutiny that ensued over the use of the signing statement. As Terry Moe 

and William Howell have argued, the president‘s ability to act is at its greatest up to the point 

that the collective will of Congress is created, thus presidents should always attempt to act 

just below the radar of the Congress. [31] 

The way in which the Bush administration used the signing statement to challenge 

provisions believed unconstitutional is also illustrative of their commitment to unitarian 

principles. 

As I discussed above, the Founders committed the institutions to defending both the 

prerogatives of their own branch and the Constitution of the United States by requiring each 

to commit to an oath to protect and defend. This means that each branch can decide for itself 

the meaning of the Constitution. But with this power comes a responsibility to be open or 

transparent about its actions so that the branches — including the people — have the ability to 

respond.  

If you look at the constitutional challenges from Reagan through Clinton, you find that 

their signing statements contain a few challenges each, and those challenges that are issued 

explain what the constitutional infraction is and what the president intends to do about it. This 

is not the way that Bush II statements read. The Bush II signing statements often contained 

dozens upon dozens of challenges, leaving some bills with well over a hundred separate and 

distinct challenges. For instance, in signing the ―Consolidated Appropriations Act, 2005,‖[32] 

President Bush issued 116 objections to nearly every provision of the bill, and many of his 

objections contained multiple reasons for the challenge. For example, he wrote: 

 

Many provisions of the Consolidated Appropriations act are inconsistent with the 

constitutional authority of the President to conduct foreign affairs, command the Armed 

Forces, protect sensitive information, supervise the unitary executive branch, make 

appointments, and make recommendations to the Congress. Many other provisions 

unconstitutionally condition execution of the laws by the executive branch upon approval by 

congressional committees. [33] 

 

As you can see, it is difficult to understand just how many provisions of the bill are 

problematic and which problems are creating what constitutional problems. There would be 

numerous challenges just like this, which became even more problematic in Bush‘s second 

term. For example, in Bush‘s signing statement to the ―Science, State, Justice, Commerce, 

and Related Agencies Appropriations Act, 2006‖[34], he made a challenge that is typical of 

the vague and non-specific challenges in many of the hundreds of challenges he issued. Bush 

wrote: 

The executive branch shall construe as advisory the provisions of the Act that purport to 

direct or burden the Executive‘s conduct of foreign relations, including the authority to 

recognize foreign states and negotiate international agreements on behalf of the United States, 

or limit the President‘s authority as Commander in Chief. [35] 
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Similar is this challenge in the ―Departments of Labor, Health and Human Services, and 

Education, and Related Appropriations Act, 2006,‖ [36] Bush wrote: 

 

The executive branch shall construe provisions in the Act that purport to mandate or 

regulate submission of information to the Congress in a manner consistent with the 

President‘s constitutional authority to withhold information that could impair foreign 

relations, national security, the deliberative processes of the Executive, or the performance of 

the Executive‘s constitutional duties. [37] 

 

And by the last two years in office, the challenges went from obscure to incoherent. For 

instance, in signing the ―Consolidated Appropriations Act of 2008,‖ [38] Bush wrote: 

 

Finally, this legislation contains certain provisions similar to those found in prior 

appropriations bills passed by the Congress that might be construed to be inconsistent with my 

Constitutional responsibilities. To avoid such potential infirmities, the executive branch will 

interpret and construe such provisions in the same manner as I have previously stated in 

regard to similar provisions. [39] 

 

It is hard to think of this as anything different than what it is—a direct provocation of the 

Congress by folks inside the Bush White House, and given how contemptuous both Cheney 

and Addington were towards the Congress, it is hard to think of this statement originating 

anywhere other than in their office.[40] This was not lost on the Congress. Representative 

Sheila Jackson Lee (D. TX) laid the problem out thusly: 

 

In general, President Bush‘s signing statements do not contain specific refusals to enforce 

provisions or analysis of specific legal objections, but instead are broad and conclusory 

assertions that the president will enforce a particular law or provision consistent with his 

constitutional authority, making their true intentions and scope unclear and rendering them 

difficult to challenge. [41] 

 

None of this is consistent with the unitary executive theory, but instead is designed to 

overwhelm any oversight into the manner into how the laws are executed while also building 

up a body of precedent whereby challenges are made without objection from those outside the 

executive branch. In the end, it is designed to advance power for power‘s sake. And it was all 

done out of the Vice-President‘s Office. Charlie Savage explains: 

 

Cheney was determined to expand the power of the presidency. He wanted to reduce the 

authority of the courts and to expand the ability of the Commander in Chief and his top 

advisers to govern with maximum flexibility and minimum oversight. He hoped to enlarge the 

zone of secrecy around the executive branch to reduce the power of Congress to restrict 

presidential action, to undermine limits imposed by international treaties, to nominate judges 

who favored a stronger presidency, and to impose greater White House control over the 

permanent workings of government. And Cheney‘s vision of expanded executive powers was 

not limited to his and Bush‘s tenure in office. Rather, Cheney wanted to permanently alter the 

constitutional balance of American government, establish powers that future presidents would 

be able to wield as well. [42] 
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It is clear that the behavior of the Bush administration was antithetical to the tenets of the 

unitary executive no matter how often the theory was evoked. As I have argued, the unitary 

executive is primarily a defensive theory of presidential power designed for the purposes of 

protecting the president‘s powers and place in the constitutional system. The theory is 

designed to insure democratic accountability by making the President of the United States — 

nationally elected — responsible for the decisions taken by inferior executive officers, 

including the vice-president. It is also designed to maintain the sanctity of executive power by 

insuring that certain prerogatives of the president are not shared — foreign policy, for 

instance. And it is designed to insure democratic responsibility by allowing the institutions to 

fight over the meaning of the Constitution in the realm of public opinion. 

In the Bush administration, secrecy was tantamount, and many actions were taken not by 

the president but by the vice president and his staff. There were several examples of actions 

taken by the vice president that were undertaken without President Bush‘s knowledge — the 

detainee treatment provision discussed above, for one, and a second example, not discussed 

here, but involving an attempt to pressure an acting-attorney general to sign off on treatment 

of enemy detainees that violated domestic and international law.  

President Bush learned of this effort only after facing mass resignations by most of the 

Department of Justice as well as the Director of the FBI. [43] In addition, the challenges 

contained in the signing statements were rarely specific, which also violated unitarian beliefs. 

If a challenge is legitimate, then the president should not worry about losing the battle to the 

Congress, the most likely agent to offer a rebuke. The Bush administration challenges were 

deliberately designed to make a challenge difficult if not impossible. Because they were 

general in their declarations of the constitutional problem and because they often threw 

together several different parts of the Constitution that was violated, it became a hopeless task 

to try determine what was violated and why. What the Bush administration did was to cloak 

itself in the unitary executive theory while pushing naked unilateralism all in the name of 

politics and at the expense of the presidency. As Harold Krent correctly notes, ―President 

Bush has confused a unitary ideal for a unilateral one‖ and this unilateralism ―may end up as 

dangerous to the nation as unilateralism in foreign affairs.‖[44] In support of this is Steven 

Calabresi, one of the young conservative attorneys in the Reagan administration and a 

founding father of the unitary executive, who I discussed above. Calabresi stated that he 

―does not recognize the unitary executive theory as Bush is using it‖ and that the 

administration has taken ―leaps in legal logic‖ in its attempts to justify unilateralism in the 

name of the unitary executive. [45] 

 

 

“INVASION OF THE BODY SNATCHERS”: OBAMA AND THE  

UNITARY EXECUTIVE 
 

There are many who believed that the election of Barack Obama spelled an end to the 

unitary executive because it was an election that turned on the public repudiation of the Bush 

presidency. The problem with this belief is equating the unitary executive and the Bush 

administration as one in the same. As I have shown above, President Bush was not a 

unitarian, and the theory was well in place before he came to power. The unitary executive 

ideals and practices were supported by three administrations prior to Bush II, and thus it 
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became institutionalized inside and throughout the Executive Branch. And so far it seems that 

President Obama has been embracing his inner-unitarian. 

It is of course difficult to conclude much about the Obama administration since it has 

been in office just a short time, but what he has done so far says a great deal about his views 

on the unitary executive theory. 

President Obama campaigned on change — a break from the past, in particular a promise 

to be more transparent in the government‘s actions. For years, government watchdog groups 

like the Project on Government Secrecy with the Federation of American Scientists and 

OMBWatch had released report after report on how zealous the Bush administration was with 

protecting information and maintaining secrecy, even when it did not make much sense to do. 

For instance, there were reports that showed the Bush administration had been re-classifying 

information that had for years had been declassified, and doing so at a startling rate.[46] 

Candidate Obama suggested on the campaign trail that things would be different once he 

became president. 

It is clear that Candidate Obama did not repudiate either the unitary executive or the use 

of the signing statement, though some on the Left believe that he stood firm on opposing 

both. In both cases, Candidate Obama distorted where he stood on the question of the unitary 

executive and the signing statement. For instance, on the question of the signing statement, 

Candidate Obama claimed a valid use for them, but opposed the way they had been used by 

President Bush. Thus by being careful not to be pinned down on the unitary question, it made 

it easier for him to embrace many of its core tenets after he became President Obama. 

What is clear is we probably will never hear him utter the words, unitary executive, as a 

justification for actions. Like President Clinton, he will likely push forward its tenets without 

speaking its name. Because when it gets down to brass tacks, it is inviting failure not to rely 

upon the advantages that the unitary executive provides to the Chief Executive. Clinton 

realized this right away and so has Obama. 

Since Obama has taken Office, he has: continued the practice of extraordinary rendition 

and has legally defended the State Secrets privilege; refused to release photographs of 

prisoner abuse related to enemy detainees as part of the Global War on Terror; claimed the 

right to use military tribunals in place of the federal courts; initially refused to release the 

White House visitor logs, and only released them when threatened with a lawsuit; asked for 

extensions on some of the expiring provisions of the PATRIOT Act, the bane of civil 

libertarian organizations in the United States; and he has put in place individuals at the Justice 

Department who themselves are proponents of the unitary executive. For instance, Elena 

Kagan, the solicitor general, penned a 2001 Harvard Law Review article defending the 

Clinton administration‘s embrace of unitarian values, though she called it Presidential 

Administration.[47] In fact, so comfortable has the Obama administration been with 

unilateralism that one critic has claimed it is like ―invasion of the body snatchers‖ among 

political appointees in the executive branch. [48] 

Obama moved quickly to embrace an important component of the unitary executive — 

exerting White House influence over the ways in which inferior executive officers carry out 

executive power. He did this by reaffirming an important executive order that had first been 

created in the Reagan administration, modified in the Clinton administration, and then re-

modified by the Bush II administration. 

On January 30, 2009, President Obama issued Executive Order 13497 [49] that revoked, 

most importantly, Executive Order 13422 [50], issued in January 2007 shortly after the 
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Democrats took control of the Congress, and re-established Executive Order 12866 [51], 

issued by President Clinton in September, 1993. The Clinton Executive Order absorbed two 

Reagan Orders—12291 [52] and 12498. [53] 

The Reagan administration, in an effort to bring the Executive Branch agencies into line 

with the White House, issued Executive Order 12291 that empowered the Office of 

Information and Regulatory Affairs (OIRA) inside the OMB to oversee how regulations were 

formulated, and to impose a cost-benefit calculus on any regulation that cost the economy 

$100 million annually. This order was designed to bring democratic accountability into the 

executive branch by giving the President a say on how regulations were formulated and 

executed. Executive Order 12498 piggy-backed on 12291 requiring all the regulatory 

agencies to provide OMB in an advance with a list of regulations they would be working on 

for any giving year. This gave the White House the ability to slow down or stop regulations it 

did not like while speeding along those it did. 

President Clinton, when he came into Office in 1993, made a great deal about ending the 

secretive process of the Reagan-Bush years where regulations were formulated behind closed 

doors, and where certain groups, like business organizations, were allowed access to 

regulatory development, while others, like the public, were kept out. But instead of throwing 

out the Reagan orders, the Clinton administration simply incorporated them under a new 

order — 12866. Executive Order 12866 modified the cost-benefit calculus in the previous 

orders to add certain qualitative indicators into the calculation, and it aided the Clinton 

administration, after they lost the Congress in 1994, in advancing their social agenda through 

the executive branch agencies. And most importantly, 12866 brought the independent 

regulatory agencies and commissions into the pre-planning process — something that was 

denied to the Reagan and Bush I administrations. 

President George W. Bush kept the Clinton order in place, with some slight modifications 

in 2002 [54], until 2007, when he issued Executive Order 13422. He did this in response to 

losing control of the Congress, and thus sought to insure as much control over the regulatory 

process as possible in case, like Clinton, he would need to ride out his final days by passing 

his policies administratively rather than legislatively. This order was controversial in that it 

re-imposed the rigid cost-benefit calculation on all regulations, but also placed White House 

minders inside the agencies themselves. These minders, referred to as ―Regulatory Policy 

Officers,‖ or RPOs, were picked by the White House and would be needed to approve any 

new rules formulated by the agency. 

Thus when President Obama issued his order revoking the Bush order and restoring the 

Clinton order, it was seen as a positive move forward. Furthermore, the Obama administration 

opened the process to allow for public comment [55] on a new order establishing their 

regulatory approach, but the framework thus far retains many of the features of the Reagan-

Clinton orders allowing for White House influence, and remains fully in line with the unitary 

executive theory. 

In addition to the Obama administration‘s regulatory approach, a second example of 

President Obama‘s embrace of the unitary executive is his use of the presidential signing 

statement to challenge provisions of law he believes violates the Constitution. Since he has 

taken Office, President Barack Obama has issued 19 signing statements (through January 1, 

2010), with seven I refer to as constitutional signing statements — signing statements that 

contain constitutional challenges or interpretations.[56] And within those seven constitutional 
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signing statements are dozens upon dozens of challenges, some of which have provoked 

outrage both in the Congress and the country at large. 

With less than two months in office, President Obama announced where he stood on the 

constitutionality of the signing statement. On March 9, 2009, President Obama issued a 

memorandum [57] outlining how his administration would use the constitutional signing 

statement all the while making clear that he would not abuse the privilege as his predecessor, 

George W. Bush, had done (―In recent years, there has been considerable public discussion 

and criticism of the use of signing statements to raise constitutional objections to statutory 

provisions. There is no doubt that the practice of issuing such statements can be abused‖). 

[58] 

What is important to underline about this memo is Obama‘s acceptance of the principle 

of coordinate construction — an important tenet of the unitary executive. He outlines four 

principles by which he promises to adhere, and yet all four lead to the prerogative of 

coordinate construction. The first principle promises to work with Congress during the 

legislative process to head off any constitutional problems in the legislation. The second 

principle promises to use his challenges sparingly, and only on ―interpretations of the 

Constitution that are well-founded‖ (a clear jab at the Bush administration).[59] The third 

principle is a promise that if he does challenge a provision in the law, it will be clear precisely 

what he is challenging and why, while the fourth principle promises that the challenge will be 

based on constitutional problems, and not political problems. 

In addition to his defense of the constitutional signing statement, Obama‘s solicitor 

general gave a speech to a meeting of lawyers and judges of the Ninth Circuit Court of 

Appeals where she defended the constitutional signing statement. What is interesting about 

the speech — which got little notice — is that she contradicted herself. Solicitor Kagan was 

asked whether she would refuse defense of the law, as had been done in the past, if she or the 

president believed the law was unconstitutional? Her answer seemed to send a conciliatory 

note to the Congress that Obama was different from his predecessor. She said: ―I owe clear 

obligations to Congress…one of the most important parts of the solicitor general‘s job is to 

defend‖ the law.[60] What was not included in the article is her answer to a question 

regarding the constitutional signing statement. At the web log dag blog, one blogger in 

attendance reported that Kagan was asked whether she believed that the president has the 

right to refuse enforcement of the law, and she answered: ―when in conflict between the 

legislative goal of affirming the validity of legislation, and protection of the authority of the 

Executive, the Executive prevails in her office.‖[61] The importance in the comment is to 

note how the executive branch agents have internalized some of the values of the unitary 

executive. Within the Justice Department is the belief that the president may refuse 

enforcement or defense of the law if the law violates the Constitution. 

Back to Obama‘s memo, it was clear the moment that this document was released that a 

constitutional signing statement would shortly follow, which is precisely what happened. Just 

two days later, Obama issued his first constitutional signing statement to an omnibus 

spending bill [62] where he challenged 12 different provisions of the bill, ranging from 

protection of his foreign policy prerogatives and his right to control information and supervise 

executive branch employees, to defense against the legislative veto.[63] Since he issued that 

first constitutional signing statement in March 2009, President Obama would proceed to issue 

four more constitutional signing statements, challenging a total (including the first) of at least 

30 provisions of law by the time 2009 came to a close. 
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There are a couple of questions that remain: What can Barack Obama‘s use of the 

constitutional signing statement tell us about 1) his opinion of the unitary executive; 2) his 

commitment to use it different from the Bush administration; and 3) the utility of the device 

going forward? 

First, President Obama has used the constitutional signing statement to defend the 

prerogatives of his office, just as the unitary executive theory demands — challenges to the 

constitutionality of the law should be for defensive purposes. So far the challenges have come 

in the following areas: Foreign Policy/Commander in Chief, Separation of Powers (defense 

against hybrid commissions that mix executive and legislative functions, protection of his 

power to recommend legislation, protection of his power to appoint, and defense against the 

legislative veto), and the prerogative to supervise inferior officers. In fact, to give his 

challenges added legitimacy, in his signing statement to the ―Ronald Reagan Centennial 

Commission Act,‖[64] President Obama evoked a similar challenge to a hybrid commission 

made by President Reagan in the early 1980s. Obama wrote: ―In accord with President 

Reagan‘s Signing Statement made upon signing similar commemorative legislation in 1983, I 

understand, and my Administration has so advised the Congress, that the members of 

Congress ‗will be able to participate only in ceremonial or advisory functions…‘‖[65] 

Charlie Savage argues, in part, that Obama has not embraced the unitary executive theory 

because he has not evoked its name as justification for his actions like President Bush II had: 

―…unlike Mr. Bush, Mr. Obama has not mentioned the Unitary Executive Theory, an 

expansive view of power that conflicts with Supreme Court precedent…‖[66] This argument 

is misleading for two reasons. First, as I have argued above, President Bush II was not a 

unitarian. Instead, his administration justified its quest for power by hiding behind the unitary 

executive theory. And second, just because the administration does not proclaim that it is 

acting in accord with the theory does not mean that it is not there. Recall that the Clinton 

administration did not once speak the theory‘s name, yet many of its actions were consistent 

with the theory‘s core tenets. As Shakespeare said, ―A rose by any other name is still a rose.‖ 

It is still early, but so far Obama‘s actions, like Clinton‘s, are perfectly congruous with the 

theory. 

Second, even though President Obama has not abused the constitutional signing 

statement in the manner of the Bush II administration, there are some worrisome trends that 

merit attention. First, he has used the constitutional signing statement earlier than any 

previous president. As I noted above, he has issued five constitutional signing statements with 

dozens of challenges, with two constitutional statements coming after just two months in 

office. By comparison, President Reagan did not issue his first constitutional signing 

statement until October 1981. President Bush I did issue one constitutional signing statement 

in April 1989, but then not another one until November 1989. President Clinton issued his 

first constitutional signing statement in October 1993 at about the same time his head at OLC 

issued the legal opinion defending the use of the constitutional signing statement. And finally 

President Bush II issued his first constitutional signing statement in May 2001, but not a 

second one until November 2001. There is a caveat to this: we currently live in extraordinary 

times, and Congress sent the White House some massive bills to deal with the economic crisis 

right after he was inaugurated, so in that vein Obama‘s first year is different from his 

predecessors. 

A second worrisome trend has been an attempt by the Obama administration to hide the 

constitutional signing statements from public view. Up to this point, every bill signing 
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statement since 1965 has been published in the Weekly Compilation of Presidential 

Documents. So far the Weekly Compilation has not caught up to the date of the first 

constitutional signing statements, and its companion, the Public Papers of the President only 

extend through the previous Bush administration. Interestingly, the Daily Compilation of 

Presidential Documents does have an up to date accounting of Obama‘s signing statements, 

which is a break from the way they were recorded in the past. And there is the White House 

website. Up to Obama, the signing statement could be found under the ―News‖ section of the 

website. 

The Obama administration decided to redesign the website when it came to office, which 

is not unusual, and in the redesign it got rid of the ―News‖ section. Now, in one prominent 

location half way down on the frontpage of the White House website is a section titled 

―Featured Legislation‖ that originally was titled ―Signed Legislation.‖ There you will find a 

complete listing of all the bills President Obama has signed into law as well as a link to his 

public signing statements. The public signing statements are rhetorical in purpose, where the 

president assembles a group of prominent individuals who flank him sitting at a desk and 

signing the bill into law. Now try as you might, you will not find the constitutional signing 

statements here. Instead, you have to navigate to the bottom of the frontpage of the White 

House website, and there, in tiny letters, is a section titled ―The Briefing Room.‖[67] Under 

that section heading is a link for ―Statements and Releases.‖[68] If you click this link, you 

will find a list of all the statements released by the Obama administration. If you want to find 

the constitutional signing statements, you would think that looking for the name of the signed 

bill would be sufficient, but it is not. The Obama administration does not put the name of the 

bill on those that have a constitutional signing statement attached to it. Instead, all they put is 

the bill‘s number. 

For instance, if you looked at President Obama‘s action to the ―Fraud Enforcement and 

Recovery Act,‖[69] you could click the link under the ―Signed Legislation‖ section, and there 

you find President Obama‘s public signing statement to guests assembled in the East Room of 

the White House.[70] Nowhere in that statement do you find a constitutional challenge. 

Instead you would have to go to the link under the ―Speeches and Remarks‖ section, and 

navigate to a non-descript link titled: ―Statement by the President on S. 386.‖[71] Only if you 

knew that the ―Fraud Enforcement and Recovery Act‖ was S. 386 would you click. There you 

find a two-paragraph statement, where one paragraph contains a challenge to Section 5(d) of 

the bill, which requires executive branch agents to furnish information to a congressional 

commission, which violates the president‘s prerogative to supervise those who work in the 

executive branch. Even the Bush II administration did not engage in this type of subterfuge. 

Every signing statement — constitutional or rhetorical — could easily be found in just one 

section of the White House website. The Obama administration has created a ―bait and 

switch‖ system that is designed to keep prying eyes distracted. This is doubly frustrating 

because Candidate Obama promised openness and transparency, and this website design is 

anything but. 

The third and final troubling way that Obama has used the constitutional signing 

statement is that he has not been true to his promise per his March 2009 memo. 

For example, one part of his memo was a promise to keep the Congress informed 

whenever the administration believed that a provision of a bill was unconstitutional. Normally 

this communication occurs formally in a ―Statement of Administration Policy,‖ or SAP, but 

there is also a great deal of informal communication that occurs between the president and the 
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Congress. So if Congress was informed of a constitutional problem, why the outrage over two 

different constitutional signing statements? 

For instance, in his first constitutional signing statement discussed above, he challenged 

two sections of the law that directed communications between the executive branch and the 

Congress. In response, Senator Charles Grassley (R.IA) wrote to President Obama, and 

complained that one of the two provisions was designed to protect whistleblowers, and his 

challenge seemed to undermine this. Grassley wrote: 

 

I am deeply concerned that the signing statement you issued will undermine this 

important whistleblower protection included in the Omnibus Appropriations Bill. Not only is 

your signing statement contrary to your campaign statements [72], it also goes beyond the 

traditional broad signing statements authored by previous Presidents. In specifically singling 

out this provision, you have gutted the legislative intent of this provision [by the challenge]. 

This is a shocking statement (emphasis added) that acknowledges that you will be willing to 

give an order preventing employee whistleblowers from making disclosures to Congress. I do 

not see how this statement can be reconciled with your campaign promise to protect 

whistleblowers. In fact, it is even more egregious than simply breaking a promise, because it 

actually restricts current and previously existing whistleblower protections.[73] 

 

The Obama administration responded that their challenge was to a provision that, if taken 

literally, ―…would prevent the Executive Branch from taking steps to prevent or address 

employee communications with Congress even where such communications are unlawful 

or…legitimately classified. The president‘s signing statement does not purport to control or 

limit legitimate whistle-blowing activities. Nor is it intended to break new ground on this 

issue.‖[74] 

The Obama administration is on strong ground — going back to the Reagan 

administration, any attempt by the Congress to add a provision that tries to force executive 

branch officials to report to Members of Congress without first getting approval of the 

president has been subject to challenge. But that is not the point. There was no SAP for this 

provision in the bill, and it is clear, given the nature of the back and forth between Grassley 

and the Obama administration, that there was no discussion informally that might have 

avoided the challenge. 

A second, and more contentious example of where Obama clearly did not communicate 

with the Congress is his signing of the ―Supplemental Appropriations Act, 2009.‖ In the 

statement, President Obama uses the last paragraph of the bill to make his challenge. He 

writes: 

 

…provisions of this bill within sections 1110 to 1112 of title XI, and sections 1403 and 

1404 of title XIV, would interfere with my constitutional authority to conduct foreign 

relations by directing the Executive to take certain positions in negotiations or discussions 

with international organizations and foreign governments, or by requiring consultation with 

the Congress prior to such negotiations or discussions. I will not treat these provisions as 

limiting my ability to engage in foreign diplomacy or negotiations. [75] 

 

The response from the Congress — which included a sizeable number of Democrats — 

was immediate. Despite the fact that it is almost automatic that any congressional meddling in 

the area of foreign policy is a certainty to draw a challenge, what remains important here is, if 
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President Obama had communicated his concerns to the Congress beforehand, the Congress 

should not have been surprised to hear of the challenge. Yet in this case, it was—not just 

surprised, but also outraged. 

It appears that President Obama‘s challenges had to do with funding to international 

institutions like the International Monetary Fund (IMF) and the World Bank, and the Obama 

administration had to twist a lot of arms to get the funding it asked for. The trade-off to the 

funding was to allow the Congress to set conditions on how the money would be spent and 

reports it would receive from the executive branch. It was those conditions that were 

challenged, leaving the Congress to believe that, after they made a good faith compromise, 

President Obama got what he needed and then used the signing statement to renege on the 

deal. 

Congressman Barney Frank (D.MA) sent President Obama a terse letter blasting the 

signing statement challenges and demanding that Obama publicly repudiate the challenges. If 

not, Frank argued, it would ―make it virtually impossible to provide further allocations for 

these institutions.‖[76] The Republicans took it further. Representative Kay Granger (R. TX) 

added an amendment to a 2010 appropriations bill for the Department of State and Foreign 

Operations [77] that would withhold funds to carry out Obama‘s challenges. The amendment 

was no partisan thing — it passed the House 429-2. [78] 

It is hard to make conclusions or generalizations about the role that the constitutional 

signing statement will play in the success or failure of the Obama administration — only time 

will enable us to decide that. But there are tentative conclusions that we can make with the 

limited evidence so far. First, Obama, like his predecessors dating to the Reagan 

administration, has recognized that governing will take more than just working with the 

Congress. If he hopes to win a second term, he will need to act unilaterally. Second, so far 

Obama‘s use of the constitutional signing statement has been in the vein of Presidents 

Reagan-Clinton in that they do not make sweeping claims about executive power, but instead 

make pointed challenges (though he could be more specific) based on the Constitution. And 

third, since Obama is living in the shadow of the Bush administration, it means that the 

effectiveness of the signing statement is muted by a heightened public (and particularly 

congressional) awareness to it. It is apparent the administration is keenly aware of this given 

how much of an effort it has made to hide the constitutional signing statement in plain sight. 

If it becomes too much of a problem, the administration should be prepared to abandon it in 

favor of a different device that accomplishes the same objectives. 

 

 

CONCLUSION 
 

From what I have seen in the months that Obama has been in office leads me to believe 

that the unitary executive remains alive and well, and the Obama administration will do itself 

— and its successor — well to continue to nurture it and advance its presence throughout the 

executive branch. 

As I have shown, the unitary executive was somewhat damaged in name because of its 

abuse at the hands of the Bush II administration, which tried to justify its power grab in the 

name of theory. It is my belief that naming the theory was done, in part, in order to buy the 

support of conservative legal scholars, who have long written about it in theory and were 
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eager to see it in practice — officially and above the board. This strategy seemed to work at 

the beginning, but by the last two or three years of the Bush II administration, even these 

supporters had opposed what the administration was doing in the theory‘s name. 

The unitary executive theory is primarily about defense — protecting the core 

prerogatives of the presidency and protecting the Constitution while advancing the president‘s 

preferences in a political environment that is poisonous. It gives the president space to work 

unilaterally, but at the end of the day, the president cannot supersede the Constitution. It 

seems clear that many of the Bush administration‘s actions were designed to enhance the 

power of the presidency to the detriment of the other institutions — which is clearly not 

unitarian. 

So far the Obama administration has seemed to embrace the theory in practice, though 

not in name. The Obama administration has moved to protect the president‘s prerogatives 

both domestically and internationally. It quickly spelled out the president‘s right to refuse 

enforcement or defense of the law by embracing the presidential signing statement despite the 

controversial nature of the device. And so far it has used the signing statement much the same 

way as Presidents Reagan-Clinton. President Obama has also quickly moved to exert 

influence over the executive branch by reinstituting a Clinton executive order empowering the 

OMB to monitor and influence the issuance of regulations. While it is still too early to 

categorically suggest that President Obama is a unitarian, what we have seen so far provides 

some promising actions for those who defend the unitary executive theory. 
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