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ABSTRACT 
 

Eras of excessive claims of presidential power are often followed by congressional 

and judicial efforts to trim back or monitor that power. This pattern occurred in response 

to the ―imperial presidency‖ of the late 1960s and early 1970s, when Congress in the 

mid-1970s passed such laws as the War Powers Resolution of 1973 and the Foreign 

Intelligence Surveillance Act of 1978 and when the Supreme Court, for example, denied 

a president‘s claim of executive privilege in U.S. v. Nixon (1974). Three decades later, it 

is possible to see that many of the statutory reforms and judicial principles that were 

generated by those efforts to reduce executive excess have had the paradoxical effect of 

legitimizing the very power they sought to curb and, at times, have extended to the 

president even greater authority than existed previously. Reasons for this ―reverse effect‖ 

are, in part, the legislative compromises accepted as the price for passage and judicial 

decisions that misinterpreted congressional intent or left loopholes to be exploited in 

future cases. The recent change of administration provides Congress and the Court, once 

again, with the opportunity to review executive branch overreaching by the Bush 

presidency over the past eight years and to determine how to scale back excessive claims 

of executive power. Lessons from the past offer a cautionary tale. 

 

Why is it that congressional reform efforts and court decisions that have as their purpose 

the ―checking‖ of excessive presidential power result, paradoxically, in authorizing and 

legitimizing the very powers they intended to curb? The examples are easy to identify: for 

starters, the War Powers Resolution of 1973, the Hughes-Ryan Amendment to the Foreign 

Assistance Act of 1974, and the Foreign Intelligence Surveillance Act of 1978 (FISA) all 

originated as statutory efforts to monitor and restrict presidential powers, but resulted, 

instead, in legitimizing actions that presidents had never before been permitted to take. 

Similarly, three Supreme Court decisions popularly regarded as prime examples of rejection 

of constitutionally excessive claims of presidential power – Youngstown Sheet and Tube Co. 
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v. Sawyer (1952), New York Times v. U.S. (1971), and U.S. v. Nixon (1974) – actually had the 

reverse effect of making clear that there could, indeed, be circumstances when presidential 

exercise of the same powers negated in the specific conditions in those cases could be 

legitimate. For that matter, it could be argued that the three instances where Congress cranked 

up its machinery, unsuccessfully, to use its most extreme form of constitutional rebuke to a 

president, impeachment, may have contributed only to a reduced incentive to use that weapon 

in the future. [1] 

How and why do such paradoxical effects occur? If the institutions upon which we 

depend to hold presidents in check are ineffective, and possibly, worse, what hope is there for 

government that depends on institutional checks and balances? 

This chapter will explore some of these examples and will offer insights as to why efforts 

by Congress and the courts often fail to achieve their intended reform purpose and even 

promote the expansion, rather than the limiting, of the powers that they tried to curb. This 

pattern has occurred throughout history, although the focus here will be on the period of the 

last half of the twentieth century. 

This time frame is a significant one, since it includes the era that Arthur Schlesinger, Jr. 

dubbed ―the imperial presidency,‖ as well as its sequel – the myriad efforts during the 1970s 

when Congress and the courts appeared, on the surface, to act to rein in a capacious 

executive, but laid the groundwork for only wider and deeper presidential power in the future, 

providing subsequent presidents with a permissive environment in which to exercise the very 

powers that the other branches tried to prevent them from using. 

 

 

EXPANSION AND CONTRACTION – AND EXPANSION –  

OF PRESIDENTIAL POWER 
 

It is, perhaps, a truism that power once exercised is unlikely to be relinquished – or, at the 

very least, will not be abandoned willingly. And so it is with presidents who, for any number 

of reasons or through a variety of circumstances (e.g., war, economic crisis, national disaster, 

popular mandate), accumulate power in the office, and, at once, become possessive and 

protective of it, with no thought of returning to the status quo ante. If this scenario continues, 

unabated, over time, its inevitable result will be an ever-growing residuum of power in the 

executive, leading to an increasing and entrenched imbalance among the three branches. No 

Framer was more sensitive to this potential than Madison, though he feared a too-powerful 

legislature more than an excessive executive. But his penchant for balance and for relative 

equilibrium among the branches was the overarching principle for the Constitution and for the 

new government structure it created. Presidents come and go, but the Constitution and its first 

principles are intended to endure. 

There is nothing remarkable about changes in the relative ebb and flow of power among 

the three branches, over time. Strong, activist presidents have flexed their executive muscles 

during periods of heightened public anxiety, whether it is Lincoln during the Civil War or 

Teddy Roosevelt‘s independent antitrust initiatives and foreign policy adventures at the start 

of the 20
th

 century, or FDR‘s actions in the lead-up to World War II. And, just as predictably, 

Congress and, occasionally, the courts have reacted to aggressive presidential behavior: we 

often find that periods of presidential supremacy are followed by eras of congressional 
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dominance or reassertion. Madison fully expected these fluctuations to occur, and the genius 

of the system was that the people held in their own hands the keys to self-correction and the 

remedy for excessive power. 

Why, then, and how did inter-branch relations reach the point under the George W. Bush 

presidency where it was common to hear that we were, once again, living under an ―imperial 

presidency?‖ Hadn‘t we banished that conception of the office, once and for all, after the 

departure of Richard Nixon? Why was it back to haunt us once again? 

Whether or not one agreed that the Bush presidency was, in fact, ―imperial‖ was, itself, a 

matter of some debate. Vice-President Cheney, in his oft-stated comment that one goal of the 

Bush administration was to restore the power of the institution and ―to leave the presidency 

stronger than we (they) found it‖ was countered by those who believed that the presidency 

had not been weakened at all. Andrew Rudalevige and others have argued that although 

Congress attempted a ―resurgence‖ and reclaiming of its power after Watergate and Vietnam, 

it was clear by the time that President Bush took office that Congress‘s efforts had not 

instituted lasting restraints on executive power, and were not likely to prevent any president 

from exercising strong power. [2] To Rudalevige, these congressional reform efforts had not 

succeeded, and the office was certainly no ―victim‖ of congressional limitations and 

legislative domination. 

Thus, two camps or schools of thought existed: those forceful proponents of executive 

power, or ―presidentialists,‖ who lamented that Congress had wrongly restricted the realm of 

presidential actions in the post-Watergate/Vietnam era (a view best represented in the 

minority report, led by then-Representative Dick Cheney, of the joint congressional 

committee investigating the Iran-contra scandal) vs. those who concluded that there had been 

no appreciable or enduring restraining effect on presidential power from the 1970s reform 

efforts. Regardless of the existence of these opposing views, the key inquiry is to determine 

exactly what these efforts during the 1970s tried to accomplish, and to assess to what degree 

they either succeeded or failed. 

 

 

FRAMEWORK LEGISLATION 
 

Statutes that impose detailed procedures for carrying out governmental decision-making 

have been dubbed ―framework laws‖ because they provide an organizational structure (thus, 

―framework‖) within which Congress and the president carry out each one‘s constitutional 

duties. Harold Koh has explained that such legislation formed ―a statutory superstructure that 

declares in greater detail how power should be distributed among institutions‖ in specific 

policy areas. [3] 

An example of a ―statutory superstructure‖ is the War Powers Resolution of 1973, born 

out of Congress‘s frustration and inability to assert its own constitutional prerogatives and to 

effectively challenge a president during an unpopular war. The Constitution gives Congress in 

Article I and the president in Article II specific and distinct war powers responsibilities, but 

questions of how and when each branch was supposed to act have engendered controversy 

since the nation‘s founding. The War Powers Resolution, similar to other framework laws, 

may be viewed as a separate layer of law sitting on top of those constitutional articles (hence, 

―a statutory superstructure‖) as an attempt to clarify the respective duties of each institution 
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and to provide an orderly process through a series of sequential actions by which those duties 

are exercised. In this sense and in the most charitable description of the resolution, although it 

does not change or add to the Constitution, it ―facilitates‖ the legal authorities specified in 

Articles I and II. Similar descriptions would apply to other framework laws. 

Koh focused exclusively on the use of these laws in foreign policy decision-making, 

where they were ―designed not only to restrain executive discretion, but also to increase 

congressional input into key foreign policy decisions,‖ [4] although this description applies as 

well to such laws in the domestic policy arena. As examples, in addition to the War Powers 

Resolution of 1973, he cites the National Emergencies Act of 1976 and the International 

Emergency Economic Powers Act of 1977, to which one can also add the Case-Zablocki Act 

of 1972 (regulating executive agreements), the Hughes Ryan Amendment to the Foreign 

Assistance Act of 1974 (requiring presidential reporting to Congress of covert actions), the 

Foreign Intelligence Surveillance Act (FISA) of 1978 (regulating national security 

surveillance), and the Intelligence Oversight Act of 1980 (the product of the 1976 Church and 

Pike congressional committee hearings on intelligence operations, establishing congressional 

intelligence committees and requiring presidential ―findings‖ for covert operations). In the 

domestic policy field, examples include the Congressional Budget and Impoundment Control 

Act of 1974 (establishing new congressional budget committees and a new budget process), 

the Ethics in Government Act of 1978 (containing provisions to determine the need for and 

selection of an independent counsel), and the Presidential Records Act of 1978 (establishing 

governmental control of presidential records and a process for public release of them). 

The intended purpose common to all of these laws is to both limit discretionary actions of 

presidents and to promote greater participation by Congress. This was to be accomplished by 

congressional monitoring and close oversight of executive actions through the imposition of 

procedural requirements, such as reporting and consulting provisions, legislative vetoes, 

findings of fact, and/or funding restrictions. 

It is not difficult to see how these desired outcomes were an obvious reaction to the 

Watergate/Vietnam era where the exact opposite inter-branch dynamic predominated: 

unlimited discretion by presidents and ineffective efforts by Congress to exercise its 

constitutional powers. 

Koh was quick to note, specifically in reference to foreign affairs but equally as true in 

domestic affairs, that ―virtually overlooked…..was that this generation of statutes created not 

only procedural constraints, but also substantial fresh delegations of foreign affairs authority. 

By 1988, it had become clear that the executive branch had successfully tapped many of these 

broad new authorizations while paying only lip service to the accompanying procedural 

strictures.‖ [5] 

Herein, then, lies the key to why these statutes, prompted by a congressional motive to 

restrain the chief executive, resulted, instead, in expanding executive power because they 

simultaneously delegated power to that office. Additionally, the intense politics involved in 

the legislative process through which each of these statutes was produced ultimately led 

negotiators to compromise, which, thus, diluted the force and effect of the proposed 

legislation. In other words, presidentialists would not willingly agree to tie the hands of future 

chief executives: therefore, in exchange, they demanded and received some new delegation of 

power from Congress to counter-balance their grudging acceptance of new legislative 

restrictions and controls on presidential policy-making. 
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THE WAR POWERS RESOLUTION OF 1973 
 

The War Powers Resolution, the quintessential framework statute, imposes a series of 

steps (consultation, reporting and congressional action/inaction) on Congress and the 

president by which they are to carry out their respective constitutional functions from Articles 

I and II of ―declaring war‖ and serving as ―Commander in Chief, when called into the actual 

Service of the United States.‖ It began as a robust effort by Congress to reclaim its 

constitutional war-making role but ended in a far weaker and, ultimately, ineffective shadow 

of its initial proposal. Political wrangling in the conference committee watered down its most 

potent provisions from the Senate version, forcing its proponents to decide whether a weaker 

bill was better than no bill at all. [6] They opted for the weaker bill – and the rest is, as they 

say, ―history.‖ 

The most important features of the WPR concerned consultation, reporting requirements 

and the effect of congressional action or inaction. Its stated purpose in Section 2 was ―to 

fulfill the intent of the framers of the Constitution of the United States and insure that the 

collective judgment of both the Congress and the President will apply to the introduction of 

the United States Armed Forces into hostilities, or into situations where imminent 

involvement in hostilities is clearly indicated by the circumstances.‖ [7] That ―collective 

judgment‖ was to be achieved by directing in Section 3 that ―the President in every possible 

instance shall consult with Congress before introducing United States Armed Forces into 

hostilities or into situations where imminent involvement in hostilities is clearly indicated by 

the circumstances.‖ [8] The other key provisions were the limitations in Section 2 on the 

president‘s Commander in Chief powers, which could be exercised pursuant only to ―1) a 

declaration of war, 2) specific statutory authorization, or 3) a national emergency created by 

an attack upon the United States…;‖ Section 4, requiring the president, in the absence of a 

declaration of war, to provide a written report to Congress within 48 hours when armed forces 

are introduced into hostilities; Section 5(b), providing for automatic termination by the 

president of the use of force within 60-90 days if Congress had neither authorized it nor 

declared war or was ―physically unable to meet as a result of an armed attack on the United 

States;‖ and Section 5(c), permitting Congress, by a concurrent resolution (not requiring the 

president‘s signature), at any time, even within the 60-90 day period, to order the president to 

remove United States forces from hostilities, absent a declaration of war or specific statutory 

authorization. [9] 

In short, Congress hoped these steps would insure its inclusion in decisions to use 

military force, would give it a continuing role in monitoring the president‘s actions, and 

would guarantee that any use of force longer than 60-90 days could proceed beyond that point 

only if Congress had affirmatively acted to authorize it. If Congress took no action, the law 

required the president to withdraw the troops at the close of 60-90 days.  

Interpretations of the War Powers Resolution ran the gamut from a) President Nixon, 

who noted in his veto message that ―the restrictions which this resolution would impose upon 

the authority of the President‖ were ―both unconstitutional and dangerous to the best interests 

of our Nation,‖ [10] to b) Senator Thomas Eagleton (D-MI), one of the original sponsors of 

the bill who ultimately voted against it because he believed that the final version, without the 

stronger, initial Senate provisions, no longer limited presidential power but, rather, now, 

delegated to a president, for the first time, the authority to use military force, without 
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congressional authorization, for 60-90 days), [11] to c) others who believed that it served its 

functional purpose of providing a procedural framework or roadmap that defined the 

respective constitutional roles of both Congress and the president in decisions to use military 

force. [12] In short, some thought it unconstitutionally restricted executive power, others 

thought it unconstitutionally expanded presidential authority, while others thought it would 

provide a practical solution that more clearly designated how each branch should carry out its 

constitutional role. 

The verdict on the War Powers Resolution, after more than 35 years of operation, is that 

it has been a profound disappointment to its initial supporters, and has been either ignored, 

circumvented or cleverly interpreted by post-1973 presidents so as to distort and subvert its 

intended objective. [13] At the very most, its only effect has been its symbolic value as a 

constant reminder to presidents that they should seek authorization from Congress when 

intending to use military force, which most have done, but claiming all the while that they are 

doing so for the purpose of gaining political support, rather than as a constitutional or legal 

requirement, stating that they are acting ―consistent with‖ but not ―pursuant to‖ the statute. 

Such wording confirmed that these presidents did not bring themselves under the 

requirements of the law, thus, managing to wiggle out of any binding effect of the legislation: 

in essence, then, the law means nothing. 

 

 

OUTCOMES FROM OTHER FRAMEWORK LAWS 
 

It is easy to trace the legacy of the War Powers Resolution, since it has maintained a high 

public profile, and it surfaces each time a president contemplates the use of military force. 

The follow-up from other framework statutes and reform efforts is less obvious, but some 

identifiable patterns have emerged. Consider a few examples: 

 

1. The 1972 Case-Zablocki Act, aimed at monitoring the proliferation of executive 

agreements at the expense of treaties, was watered down in the legislative process. Its 

initial, strict requirement of congressional review of executive agreements morphed 

into a mere ―notification‖ requirement to Congress by the president of any 

international agreement. Presidents have used even more subtle efforts through treaty 

―re-interpretation‖ and by characterizing some agreements as ―non-agreement 

agreements‖ to circumvent the treaty ratification and congressional notification 

processes altogether; [14] 

2. The International Emergency Economic Powers Act of 1977, passed by Congress as 

an effort to impose controls on executive discretion to declare national emergencies, 

has been undermined by three Supreme Court decisions that interpreted the 

delegations of power in the statute to the president much more generously than 

Congress intended [15] and by other Court decisions that declared challenges to the 

statute non-justiciable political questions, [16] thus, leaving unresolved complaints 

that the executive branch was misusing the power delegated to it by the statute; 

3. The effect of the Hughes-Ryan Amendment, enacted in 1974 to create accountability 

for covert operations by requiring the president to report through an explicit 

―finding‖ that each covert operation is ―important to the national security of the 
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United States,‖ has dwindled over time. Even this requirement is a diminished 

version of its initially proposed mandate, and is an example of the inter-branch 

bargaining endemic to such laws. In the pre-Vietnam era, presidents had denied 

responsibility for covert actions: with the Hughes-Ryan Amendment, the ―price‖ for 

permitting presidents to engage in covert actions was compliance with Congress‘s 

statutory reporting requirement. Yet, even these requirements were gradually 

loosened so much as to rob them of any effective control. The Intelligence 

Authorization Act of 1980 began by ostensibly strengthening the reporting 

requirement, mandating the president to give prior notice to intelligence committees 

in Congress of any ―significant anticipated intelligence activity.‖ To sweeten the 

deal, Congress relaxed the number of committees to which the president must give 

notice from eight to two, and furthermore, where the president determined the 

existence of ―extraordinary circumstances affecting vital interests of the United 

States,‖ he was required only to report ―in a timely fashion,‖ and, thus, without prior 

notice, to the ―Gang of Eight‖ (congressional leaders). [17] Koh concludes that the 

1980 act ―did little more than codify the executive practice followed by the Carter 

administration over the previous four years…..‖ and that ―the act‘s effectiveness 

therefore hinged upon informal congressional-executive accords and the president‘s 

willingness to issue and enforce the executive orders and national security decision 

directives necessary to discharge his statutory responsibilities.‖ [18] 

 

This last example set the stage for the massive presidential circumvention of 

congressional restrictions that occurred when Reagan administration officials engaged in 

covert actions in the late-1980s Iran-contra scandal and failed to comply with a series of 

legislative enactments prohibiting aid to the contra rebels in Nicaragua. In addition to 

violation of substantive policy, the executive branch offered an aggressive legal position that 

illustrates the futility of congressional efforts to control executives determined to act in 

disregard of congressional limitations. 

The Office of Legal Counsel in the Department of Justice issued an opinion by Charles 

Cooper on December 17, 1986 that laid out the legal justification for President Reagan‘s 

decision to postpone for several months notifying Congress about the administration‘s secret 

overture to Iran in the ―arms-for-hostages‖ deal. [19] The Intelligence Oversight Act of 1980 

amended Section 501 (B) of the National Security Act of 1947, and was the operative statute 

requiring the president to notify congressional intelligence committees ―in a timely fashion‖ 

of intelligence operations ―for which prior notice was not given…‖ (50 U.S.C. Sec. 413 [b]) 

Cooper‘s legal analysis interpreted the ―timely fashion‖ notice requirement in these 

circumstances as ―to leave the President with virtually unfettered discretion to choose the 

right moment for making the required notification. The word ‗timely‘ is inherently vague: in 

any statute, it would ordinarily be read to give the party charged with abiding by a timeliness 

requirement the latitude to interpret it in a reasonable manner. Congress apparently thought 

that the notification requirement was meant to limit the President‘s exercise of his inherent 

authority, while at the same time Congress acknowledged the existence and validity of that 

authority.‖ [20] 

This opinion argues 1) that the president has ―inherent and plenary constitutional 

authority in the field of international relations,‖ with the requisite homage to U.S. v. Curtiss-

Wright, [21] and 2) that Congress may not, by statute, infringe on the president‘s inherent 
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authority to conduct foreign policy. [22] Cooper asserts that 1) ―decisions and actions by the 

President and his immediate staff in the conduct of foreign policy are not subject to direct 

review by Congress;‖ 2) ―Congress may not attach conditions to Executive Branch 

appropriations that require the President to relinquish any of his constitutional discretion in 

foreign affairs;‖ and 3) ―any statute that touches on the President‘s inherent authority in 

foreign policy must be interpreted to leave the President as much discretion as the language of 

the statute will allow….. Because the president‘s constitutional authority in international 

relations is by its very nature virtually as broad as the national interest and as indefinable as 

the exigencies of unpredictable events, almost any congressional attempt to curtail his 

discretion raises questions of constitutional dimension.‖ [23] (emphasis in original) He then 

finishes by noting that any questions of ―statutory ambiguity‖ must be resolved ―in accord 

with the presumption that recognizes the President‘s constitutional independence in 

international affairs.‖ [24] 

 

 

PATTERNS OF CONGRESSIONAL RESPONSE AND PRESIDENTIAL 

IMPLEMENTATION AND CONGRESSIONAL RESPONSE 
 

From the examples above, it is possible to suggest some explanations for why 

congressional efforts to require accountability from presidents have proven so elusive. The 

cycle begins with the discovery of presidential excess, usually brought to light either by 

scandal, as in Iran-contra, or by eventual congressional recognition of its own abdication of 

its authority, as with intelligence operations and war powers. Congress launches internal 

inquiries, exposes executive branch wrongdoing or use of constitutionally questionable 

authority, and vows to take action to forestall such abuses in the future. Well-meaning 

intentions give way to political reality, as legislative compromises produce not only weaker 

results than initially promised, but Congress also a) acknowledges new power in the president 

that had not previously been understood to reside in the office (as in the Hughes-Ryan 

Amendment), or b) delegates away its own constitutional authority to the president (as in the 

War Powers Resolution), or c) uses ambiguous legislative language (as in the ―timely 

fashion‖ notification requirement in the Intelligence Oversight Act) that presidents can 

interpret to fit their purposes. Additionally, the courts can play a role by interpreting 

legislative language inconsistent with Congress‘s intent or by abdicating a judicial role 

entirely and, thus, wiping out challenges to the president‘s actions (as in the International 

Emergency Economic Powers Act). Ultimately, presidents maintain their own arsenal of 

unilateral tools (e.g., presidential directives, executive orders, executive agreements or 

signing statements that direct non-enforcement or selective enforcement of statutes) by which 

to implement legislation in ways that accommodate their political purposes and broaden their 

constitutional authority (as in the Case-Zablocki Act). 

The examples offered here – and the accompanying analysis – are just the tip of the 

iceberg in an inquiry as to why efforts to restrain executive power so often fail to meet that 

objective. It seems that whenever we talk about how to contain expansive presidential power, 

what we really end up discussing is Congress. The source of efforts to keep presidential 

power within bounds certainly lies in all three branches, to some degree, but more often than 

not, it falls to Congress to monitor and enforce constitutional limits on the chief executive. 
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The efforts of the 1970s present a cautionary tale of how not to do this, and one hopes that 

wiser legislative drafters in the future will learn from past failures. 

The country is poised at a point in history where, similar to the post-Watergate/Vietnam 

era, dynamics are in place to suggest that this may be a time when Congress may choose, 

once again, to take stock of ―the state of the presidency,‖ as bequeathed to Barack Obama 

from George W. Bush. After the Bush presidency where the powers of the office were pushed 

to their outermost limits, with invocations of ―national security‖ as the frequent justification, 

there may well be good cause to examine the confines of the powers of the presidency, as 

they existed at the time of the transfer of power just one year ago. It is also useful to study 

past failures of efforts to constrain presidential power, as this essay does, in order to avoid the 

very same mistakes again. 

Only after the 2006 midterm elections brought a Democratic majority to power did 

Congress start to crank up the machinery of inquiry, with a bevy of hearings on many of the 

most controversial aspects of the Bush antiterrorism policies, such as domestic warrantless 

wiretapping, use of the state secrets privilege, coercive interrogations, detention of terrorist 

suspects, and military commissions. Passage of the National Defense Authorization Act of 

2010 in October 2009 (P.L. 111-84) included provisions modifying Bush administration 

policies on the treatment and status of terrorist suspects and on procedures for military 

commissions. The State Secret Protection Act of 2009 (H.R. 984) was reported out of the 

House Judiciary Committee on November 5, 2009, but has languished in the Senate Judiciary 

Committee. Congress passed the Department of Defense Appropriations Act 2010 (P.L. 111-

118) and the president signed it on December 19, 2009, which contains provisions to extend 

the sunset of the ―library,‖ ―lone wolf,‖ and ―roving wiretaps‖ provisions of the USA 

PATRIOT Act. 

Thus, it seems, from a cursory overview, that current legislative efforts are aimed more at 

changing substantive policies than providing procedural frameworks for future legislation. If 

so, then, this may be an early signal that Congress is moving beyond the failed approach of 

the 1970s reforms, and that it is, instead, honing in directly to change past policies that had 

been supported by and depended upon excessive executive power. It is, then, indirectly 

modifying claims of presidential power, through White House support of revised policies that 

are marked by slightly narrower use of executive power. This contrasts with the 1970s efforts 

that directly targeted for ―down-sizing‖ the president‘s constitutional authority, which, as this 

essay notes, have been spectacularly unsuccessful, in the long term. 

 

 

THE JUDICIAL RESPONSE 
 

Cases from the 1970s Era 
 

Some examples of Supreme Court decisions during the 1970s (or those that ruled on 

claims of expansive executive power stemming from circumstances arising during that era) 

are New York Times v. U.S. (the Pentagon Papers case) (1971), U.S. v. Nixon (1974), Nixon v. 

Administrator of General Services (1977), and Morrison v. Olson (1988). [25] The general 

understanding is that the Supreme Court struck down presidential claims to power in each of 

these cases. It rejected claims of inherent executive authority in New York Times v. U.S. 
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(denying the administration‘s request for an injunction to prevent newspaper publication of 

material that the executive deemed damaging to national security) and in U.S. v. Nixon 

(denying the president‘s generalized and absolute claim to executive privilege, but concluding 

that the office possessed a qualified right); it rejected former President Nixon‘s five separate 

challenges to the Presidential Recordings and Materials Preservation Act of 1974 (the 

forerunner to the Presidential Records Act of 1978) in the Nixon v. GSA case, ruling that 

although a president‘s qualified right to executive privilege ―survived the individual 

President‘s tenure,‖ that right of former presidents diminished over time; and it ruled in 

Morrison against the arguments of the executive branch that a) the independent counsel 

provisions of the Ethics in Government Act of 1978 violated the president‘s Article II powers 

under the Appointments Clause, b) interfered impermissibly with the president‘s power to 

control the removal of inferior executive branch officials, and c) violated the principle of 

separation of powers by reducing the president‘s control over prosecutorial authority. 

Yet, there is room to argue that at least three of these decisions, viewed generally as 

unfavorable to the president‘s claims, left some ―wiggle room‖ for later presidents to salvage 

some authority. Presidents could convince some future Court a) to grant a requested 

injunction against publication, where there is sufficient evidence that publication of certain 

information threatens to cause ―grave and irreparable‖ injury to the public interest (an 

element that was not present in N.Y. Times v. U.S.); b) that a president‘s qualified right to 

protect confidentiality of his presidential communications meets the standard set in U.S. v. 

Nixon, especially, where those communications involve ―a claim of need to protect military, 

diplomatic or sensitive national security secrets‖ (again, conditions that did not exist in U.S. v. 

Nixon); and c) to grant a former president‘s claim to executive privilege of his official records 

when such claim is close in time to the end of his term of office (and, when a president‘s 

papers were not likely to be needed for future criminal proceedings, as was still possible with 

Nixon‘s papers). The aftermath of Morrison is, perhaps, distinct among these cases, since the 

specific statutory provisions upheld in that decision were allowed to lapse, due to mutual 

agreement by both political branches to refrain from renewing the statute in the 1990s. Thus, 

the exact issue in the case was unlikely to arise again in a similar context for future 

presidents: however, the legal principles articulated in the Court‘s decision have endured. 

Although these four cases constitute a small sample, the larger point is that even where 

judicial decisions deny presidential claims in the immediate case, there is often sufficient 

discretion in the standards imposed in these rulings to permit later chief executives to 

―exploit‖ the openings left in prior decisions. 

 

 

Recent Cases 
 

Can we begin to compare judicial decisions from the 1970s era that addressed claims of 

presidential power with any from the Bush era where the president urged the Court to support 

expansive interpretations of his constitutional power? 

The policy arena in which so many of the Bush-era executive power cases developed was 

national security and, more specifically, antiterrorism policy, in response to challenges to 

claims of expansive presidential power arising under the administration‘s actions after the 

September 11, 2001 attacks. The lower federal courts entered this field as early as 2002, and 

the Supreme Court began issuing decisions in 2004, starting with the trilogy of Hamdi v. 
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Rumsfeld, Padilla v. Rumsfeld, and Rasul v. Bush, and followed later by Hamdan v. Rumsfeld 

in 2006. [26] These decisions contained some mixed results for the executive branch, but, 

largely, they repudiated claims of presidential power, based on the Commander-in-Chief 

clause, the executive power clause of Article II, or inherent executive power, or, at times, 

based on delegations from Congress. The Supreme Court ruled in Hamdi that the president 

has authority from the 2001 Authorization to Use Military Force (AUMF) to detain U.S. 

citizens on the battlefield, but that detainees have due process rights; it dismissed Padilla for 

lack of jurisdiction, but the defendant was later prosecuted and convicted in criminal court for 

conspiracy; it ruled, contrary to the government‘s argument, in Rasul that Guantanamo 

detainees are entitled, under statute, to federal court review of their executive detention; and 

in Hamdan, it declared unconstitutional the establishment of military commissions, based on 

either the president‘s inherent power or the 2001 AUMF, as a violation of the Uniform Code 

of Military Justice (UCMJ) and Common Article Three of the Geneva Conventions. 

Although these decisions addressed highly technical and focused arguments about the 

scope of government authority to act during wartime, still, the unmistakable, cumulative 

message from them to the president about the scope of his powers, even in ―extraordinary 

times,‖ [27] was that the Court, not the president, would be the judge of that scope. The 

legacy from the 1970s-era cases was no different, although there were more opportunities in 

those earlier decisions that offered ―cues‖ to future presidents about how to slip through 

loopholes. There were no similar ―winks and nods‖ from the Court in the Bush-era cases, 

where the language of the majority opinions was infused with the seriousness of the liberty 

vs. security dilemma, and where there was no doubt as to the side of that debate on which the 

Court majority found itself.  

Perhaps, the 1971 Pentagon Papers case offers the closest comparison to the Bush-era 

decisions, not only because national security concerns dominated all of these cases but, also, 

because the president relied, in part, on the claim of inherent power in all of them. That claim 

was soundly rejected by three justices (Black, Douglas and Brennan) in New York Times v. 

U.S., but of the remaining six justices (three concurring and three dissenting), at least four 

(excluding Marshall and White) gave varying degrees of support to an inherent executive 

power argument, where, in the future, the circumstances might be more dire than those 

presented by the publication of the Pentagon Papers in 1971.  

That same claim of inherent executive power was presented in the Bush-era cases, 

although here it was the alternative or ―even if‖ argument rather than the primary one, since 

the government was able to rest on the AUMF for authority in these cases, and only threw in 

the ―inherent power‖ argument as a back-up. The Court declined to rule on the inherent power 

claim when it did not need to reach that argument. 

 

 

CONCLUSIONS 
 

What conclusions can we draw here about congressional and judicial responses to 

constitutionally questionable claims of executive power in times of an ―imperial presidency,‖ 

and are there lessons from history that can be useful today? With Congress, the lesson from 

the 1970s was that forcing procedural requirements on presidents in order to monitor their 

actions more closely resulted only in creative ways by the executive to either bypass or 
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undermine those devices imposed to, ultimately, restrain or monitor presidential power. By 

the advent of the next ―generation‖ of the imperial presidency after 2001, congressional 

efforts to push back went from procedural to substantive. It is too early to tell if the changed 

approach will produce the results Congress intended. 

With the Court, the two sets of cases examined here are representative of their two 

respective eras in history, but are not parallel in key respects. It seems unlikely that claims of 

executive privilege and appointment and removal powers are on the same level of importance 

with claims of the president in his wartime role as Commander-in-Chief (however, some may 

readily argue that, in fact, there is no reason to presume a lack of equivalency – in that there is 

no hierarchy or ranking of powers under Article II). The Court‘s 1970s-era decisions denied 

the president‘s expansive claims in the immediate cases, but left the door open for potential 

rulings in the future in the president‘s favor (i.e., the president may have lost the battle but the 

presidency may have won the war in these cases), while the Bush-era cases were of a 

different magnitude, dealing with claims of inherent power that, if upheld, could have 

changed the nature and structure of government in the most fundamental ways. The Court 

chose not to address those claims, to neither affirm nor reject them, leaving their status 

unanswered and uncertain, while finding other ways to pull back presidential power that had 

ventured too far. 

Two different decades spawning separate approaches by two different branches to two 

different ―imperial presidencies:‖ we witnessed the ineffective attempts of Congress and the 

Court in the 1970s to achieve their intended results, and we have the chance now to still 

determine whether precautions are needed to insure that Bush-era excesses do not become 

institutionalized. All eyes should be on Congress and the Court going forward, with work still 

to do, while learning from the past. 
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