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ABSTRACT 
 

Presidential war powers jurisprudence is as unsettled as it is controversial.In this 

chapter, I argue that the Supreme Court‘s rulings in the field are best understood as 

political phenomena – that is, as evidence of institutional rivalries between different 

branches of the federal government. Focusing on cases involving wartime detainees, I 

find that the Court takes a surprising approach. Even where Justices share the president‘s 

political ideology, there is a tendency to parse constitutional language quite strictly, a 

reluctance to bend even in the face of important national security exigencies, and a 

tendency to declare the executive‘s actions unconstitutional. Tracing this to Justice 

Black‘s opinion in the landmark Youngstown Sheet and Tube v. Sawyer case, I refer to it 

as a kind of constitutional formalism. Moreover, I note that the Court tends to adopt the 

formalist approach in a predictable way, using it wherever assertions of presidential 

authority seem to encroach upon the Court‘s own institutional competences. The analysis 

therefore forecasts that the Court will likely continue to hold presidential powers in check 

where cases involve such matters as habeas corpus and military tribunals. 

 

 

INTRODUCTION 
 

In the 1952 landmark case of Youngstown Sheet and Tube Co. v. Sawyer,[1] the Supreme 

Court foreclosed an attempt by President Harry Truman to exert extraordinary powers in 

response to what he claimed was a critical threat to national security. In the many years since, 

the complex set of judicial rulings in the case have become fundamental to our thinking about 

presidential war powers, and these opinions – particularly Justice Jackson‘s concurrence – are 

still used to resolve presidential war powers cases to this day. 

Moreover, the Youngstown opinions have come to represent important prototypes for 

very different kinds of constitutional jurisprudence in separation of powers cases generally. 

Justice Jackson famously took a functionalist view of the Constitution, arguing that the 

president need not be confined to the powers listed in Article II but that he could, instead, 
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rightfully exercise additional powers where Congress had authorized him to do so. As one 

observer put it, the functionalist approach ―allows governmental branches to share some 

responsibilities as long as they do not interfere with the core functions of another branch.‖[2] 

On the other end of the spectrum, Justice Black is renowned for having spelled out the 

formalist approach, requiring an explicit constitutional basis for any executive action and 

maintaining distinct duties for the three separate branches of government.[3] Finally, in a less 

well-known concurring opinion, Justice Frankfurter offered still another approach, one that 

may be called the realist view. He argued that, while it may be true that the Constitution 

formally bars certain presidential actions in response to national security threats, it will not do 

for the Supreme Court simply to point to such constitutional provisions and order the 

commander-in-chief to revise his policies commensurate with those constraints. Rather, 

where the president has already acted, perhaps with the approval of the people or of other 

elected officials, then the Court should not attempt to curtail his actions, constitutional limits 

notwithstanding. ―It is an inadmissibly narrow conception of American constitutional law,‖ 

Frankfurter wrote, ―to confine it to the words of the Constitution and to disregard the gloss 

which life has written upon them.‖[4] Interestingly, although their reasoning differed 

considerably, all three approaches led to the same practical result in the Youngstown case, 

with each Justice voting to declare President Truman‘s action unconstitutional. 

Just as the members of the Youngstown Court had very distinct approaches to the 

question of presidential war powers, lawyers, scholars and presidents still question what the 

constitutional rules are in this field. In fact, this area of jurisprudence is quite remarkable for 

the level of uncertainty that obtains here. Thus, despite Supreme Court decisions on 

everything from Abraham Lincoln‘s Civil War policies to George W. Bush‘s responses to the 

terrorist attacks of September 11, 2001, the law regarding presidential war powers is 

unusually unsettled. Given the high stakes associated with national security and the values 

with which it so often comes into conflict (checks and balances principles, civil rights, and 

individual liberties), there is still less consensus about what the rules should be and 

continuing disagreement about the proper sources for the president‘s wartime and national 

security authority. 

Stepping away from traditional legal analysis and from the normative approaches with 

which many have treated presidential powers cases, I propose that we try to make sense of the 

constitutional rulings in the field as purely political phenomena, i.e. as indicators of who is 

likely to win the separation of powers battles at the heart of these cases and why. Looking at 

the cases from this perspective, I find that the three Youngstown approaches outlined above 

are not just important legal and constitutional theory, but also analytically useful keys to 

understanding judicial decisions in this area. In fact, I would contend that each spells out a 

political treatise as much as a legal rule. That is, the views expressed by Jackson, Black and 

Frankfurter represent three different ways the Court has navigated through the political 

minefield of war powers jurisprudence, with the Court taking each of these three approaches 

in various lines of its caselaw. As such, these prototypes offer an important way to make 

sense of judicial outcomes in this area, and they help to explain what may at first appear to be 

haphazard decisions from one era – or one administration – to the next. 

These are broad claims, and space limitations will not allow me to discuss them fully 

here. Rather, the following article will focus on just one aspect of the larger argument, i.e., the 

formalist view spelled out by Justice Black in Youngstown. Less celebrated than Jackson‘s 

functionalism, Black‘s formalism has nevertheless been critical to the outcome of many 
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presidential powers cases. As I argue below, a formalist approach has been the key to 

Supreme Court decisions on wartime detainees. Indeed, the approach predates the 

Youngstown controversy, with the Court taking a formalist line consistently from its first 

consideration of such questions during the Civil War era through its most recent review of 

presidential policies in the war on terror. As such, it has often ignored the functionalist‘s rule 

of allowing the executive‘s national security policy wherever Congress has authorized it; 

instead, in many important cases, the Court has acted independently of both political branches 

to declare executive acts unconstitutional on the strength of constitutional text alone. As we 

will see in Part II, below, this is the likely approach in war powers cases where the executive 

branch seems to be encroaching upon the Court‘s own institutional competences – such as 

when the president attempts to replace trials in the civil justice system with military tribunals. 

My view is therefore that case outcomes are best explained not by virtue of legal rules or in 

terms of general theories of constitutional adjudication. Rather, the key variable here is the 

struggle for power between the various branches of government, i.e., the institutional politics 

behind any given war powers controversy. Taking a look at the scorecard in war powers 

cases, we see that this political gloss helps to specify when the Court is likely to rebuff the 

commander-in-chief. 

First, however, we should consider the more conventional understandings of war powers 

jurisprudence and the puzzles that they present. This is the subject of Part I. 

 

 

I. AN OVERVIEW OF WAR POWERS JURISPRUDENCE 
 

War powers cases are often viewed from the outside as simple matters. That is, there is a 

conventional wisdom that says the president has extensive powers in the realm of national 

security. Thus it is common knowledge that, while he is never completely free of 

constitutional limits, the executive‘s powers are broadest when the country is in a state of 

emergency or when it is at war. However, when one turns to the Supreme Court record in war 

powers cases, one finds that it is actually a fairly complex terrain: presidents from Abraham 

Lincoln to George W. Bush have met national crises with assertions of plenary power, but the 

Supreme Court has rebuffed these as often as it has approved them. Thus, it is more accurate 

to say that the president wins some and loses some, often in seemingly anomalous and 

unpredictable ways. Beyond the wide scope of outcomes in war powers cases, there is the 

problem that judicial rulings do not seem to make much difference to presidential actions. 

That is, even the White House‘s constitutional losses are not necessarily policy setbacks; 

instead, presidents from Lincoln to Bush have carried out the policy they wanted regardless of 

Supreme Court objections. Thus, the constitutional rules here are hard to track, and it is 

harder still to say which branch truly sets them. 

Certainly, the chief executive is given wide latitude in the field of national security. In the 

1936 Curtiss-Wright decision, the Supreme Court concluded that Franklin Roosevelt was well 

within his constitutional powers to prohibit the sale of arms even within the U.S., on the 

grounds that the sale would affect an international conflict in which the U.S. had an 

interest.[5] This conclusion derived not from any enumerated Article II powers, but from 

Justice Sutherland‘s view that the president enjoys, ―very delicate, plenary and exclusive 

power . . . as the sole organ of the federal government in the field of international 
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relations.‖[6] The Court went so far as to assert that the President‘s exclusive power ―does not 

require as a basis for its exercise an act of Congress….‖[7] Rather, he takes his plenary 

foreign affairs powers from the traditions that passed to the U.S. upon declaring independence 

from Britain.[8] The case has thus come to be seen as the high water mark in presidential war 

powers jurisprudence and scholars have noted its persistence as constitutional precedent well 

into the modern era.[9] 

Even prior to the Curtiss-Wright ruling, however, the Court had appeared to establish 

foreign policy as a special area for executive branch discretion. In Missouri v. Holland, for 

example, the Court confronted the question of whether our international treaties may violate 

the Constitution.[10] There, the Court held that the president may establish treaties, 

subsequently passed into statutes by Congress, even where doing so amounted to enacting 

policies that defy constitutional protections.[11]  (In this case, the constitutional protection at 

issue was state sovereignty, not the more conventional civil liberties questions we tend to see 

in this field). While, Justice Holmes was quick to say that the treaty-making power was not 

without constitutional limits,[12] his opinion for the Court maintained that the president‘s 

authority to direct American foreign policy had tipped the balance. Thus, Holmes argued that 

constitutional rules can and should bend when the president is acting to protect vital matters 

of national security. Moreover, given that the case concerned the protection of migratory 

geese, rather than a life-or-death emergency powers question, Justice Holmes appears to have 

set the bar very low for what constitutes national security. From such precedent, it would be 

easy to argue that constitutional rules regarding the treatment of criminal suspects could give 

way in the face of much more important national security issues, such as preventing or 

prosecuting terrorist attacks. 

Subsequent cases have proceeded in the same vein, with the Court allowing executive 

branch officials to order the return of illegal aliens to their country of origin, despite U.S. 

immigration laws barring the practice where racial or political oppression was likely in the 

home country; permitting the president to suspend claims that American nationals held 

against Iran in the wake of the Iranian hostage crisis; allowing the executive branch to forego 

Fifth Amendment constraints when issuing diplomatic recognition to foreign states; as well as 

allowing the president to abridge international treaties with respect to his diplomatic 

recognition power.[13] Most notoriously, executive authority in national security matters has 

been held to trump important individual rights protections enjoyed by U.S. citizens. Thus, 

Hirabayashi and Korematsu authorized President Roosevelt‘s World War II internment of 

American nationals, solely on the basis of their Japanese heritage, by finding that the 

government‘s war effort presented an overriding interest that outweighed claims to racial 

equality.[14] Looking at these rulings, scholars have concluded that the president almost 

always wins in war powers cases.[15] As presidents continue to draw on these constitutional 

holdings to claim extensive national security authority, it has become almost commonplace to 

speak of an ―imperial presidency.‖[16] 

However, that is certainly not the whole story. In fact, the president is not without limits 

in this area. Rather, the Supreme Court has declared the President‘s actions unconstitutional 

at many different points in our nation‘s history. And it has done so despite White House 

claims that such actions were necessary in the face of grave threats to national security. For 

example, Abraham Lincoln‘s Civil War detention policies were first rebuked in Ex parte 

Merryman, where the Court held that the president could not act unilaterally to suspend the 

writ of habeas corpus.[17] Lincoln‘s claim to special national security authority was rejected 
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yet again when he sought to maintain the detentions, this time with congressional approval. 

Thus, a second case, Ex parte Milligan, found that even when acting with Congress‘s 

blessing, a wartime president is not immune from constitutional restraints.[18] Many 

generations later, that rule is still the law of the land. Indeed, some of the more prominent war 

powers cases of our day address similar questions, with the Supreme Court applying these 

Civil War era rules to contemporary military detention facilities both at home and abroad. 

And, from Hamdi to Boumediene, the high court has maintained a relatively hard line, 

subjecting George W. Bush‘s anti-terror policies to the same kind of constitutional scrutiny 

Lincoln experienced, and favoring detainee rights over the power of the President.[19] 

Beyond this narrower question of the executive‘s authority with respect to detainees in 

times of civil or international war, the Court has been known to block the president‘s actions 

in the broader realm of foreign policy. These cases have all centered on attention to individual 

rights under the Constitution. Thus, as Norman Dorsen explains, ―the Court…has upheld the 

right to picket before foreign embassies and it has safeguarded rights of aliens, including the 

right to educational opportunity for ‗undocumented‘ alien children not lawfully admitted to 

the country. Lower courts have issued rulings that go closer to the bone of national security. 

These decisions suggest that civil liberties can be protected in foreign affairs cases,‖ 

notwithstanding assertions of presidential authority.[20] 

So, while the conventional wisdom on emergency powers is that civil liberties take a 

back seat during times of national emergency, the case record seems to tell a very different 

story. In fact, a wide-ranging study done in the 1970s found that ―the overall record of the 

Court was surprisingly sensitive to claims of civil liberties when juxtaposed with claims of 

national security.‖[21] Indeed, on the strength of these aspects of the case record, an 

alternative school in the war powers literature argues that the Constitution matters quite a lot 

to the Court‘s jurisprudence.[22] 

Confusing the issue still further is the fact that much of what transpires in response to 

wartime emergencies is not subject to judicial review at all. On the one hand, this is because 

the Supreme Court has often fallen back on prudential considerations, limiting its own 

jurisdiction to hear claims so as to avoid deciding cases challenging the President‘s foreign 

policy activities. One finds the Court refusing war powers cases, for example, even though 

the constitutional bases for judicial review seem much clearer than they are in other areas 

where the Court has not shied away from review. Thus, just as the Court was abandoning the 

political question doctrine that had kept it from hearing cases on voting districts,[23] or the 

qualifications for federal office,[24] it insisted on a broad definition of political questions to 

refrain from deciding whether military action in Vietnam required Congress to exercise its 

Article I power to declare war.[25] And so, running right along side holdings asserting that 

the president has special authority in foreign policy and those that find concrete limits to his 

authority, we have case after case in which the Supreme Court refuses to provide an answer 

either way.[26] 

On the other hand, what transpires in national security policy seems not to be governed 

by judicial interpretations of the Constitution because presidents have boldly asserted their 

power, not just to act, but to decide for themselves whether their actions fall within the 

Constitution‘s limits. Lincoln, for instance, responded to the Court‘s initial finding that it had 

been unconstitutional for him to suspend the writ of habeas corpus in certain parts of the 

country by suspending the writ nationwide. And, though he would eventually get legislative 

approval for that decision, he acted well in advance of any decision from Congress. As Gil 
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Gott notes, ―it would not be incorrect to say that presidents [have] rather consistently pressed 

the apparent constitutional limits of their foreign affairs powers. From Polk's initiation of a 

war of conquest with Mexico, and Lincoln's suspension of habeas corpus and issuance of the 

Emancipation Proclamation under a broad reading of commander-in-chief powers, to 

Theodore Roosevelt's imperial campaigns in the Caribbean and the Pacific under his theory of 

the president as ‗a steward of the people,‘foreign affairs has been distinctly fruitful grounds 

for the assertion of executive prerogative.‖[27] This is not to say that such actions were 

completely legitimate constitutionally, or that they became such by virtue of the president 

undertaking them. Rather, it is simply to note that scholars have found even ―illegitimate 

actions under conditions of exigency [to be] foreseeable and quasi-systematic.‖[28] 

In the end, then, what are we to make of the jurisprudence governing the President‘s 

exercise of war powers? The foregoing indicates that it is quite a mixed bag, with few 

discernable rules applying across the board. Certainly, much has been said about whether 

these disparate rulings are legally or ethically sound. However, to date, there has been 

relatively little positive political science on the question of how we got here. The following 

analysis therefore explores the caselaw from that perspective, looking for patterns that might 

indicate why the Court rules differently in seemingly similar cases. It emphasizes, in 

particular, an apparent tendency of the Court to rebuff the president in certain cases, despite a 

general understanding that the commander-in-chief enjoys special authority in national 

security matters.  

 

 

II. FORMALISM IN THE REALM OF JUDICIAL AUTHORITY 
 

The formalism Black espoused in Youngstown contended that the Court, as defender of 

the Constitution, should declare executive acts unconstitutional on the strength of 

constitutional text alone, maintaining a formal separation between the powers of each branch. 

From what we saw in the jurisprudential history in this field, the Court certainly does not take 

this approach in every war powers case. However, there is an important, if somewhat 

overlooked, pattern in the rulings here. In fact, the Court seems to take the formalist line in 

predictable ways. That is, the opinions in this area tend to follow the approach when cases 

concern questions of judicial power. If the president‘s wartime actions encroach upon duties 

that have traditionally been performed by courts, then the Supreme Court will usually rebuff 

the chief executive even where Congress has authorized his endeavor. In this way, the Court 

adopts a formalist attitude to protect its own place in the federal balance of power. 

As we saw in Part I, there is a school of thought that expects this type of independent 

judicial defense of constitutional values to arise around most civil liberties issues. Black‘s 

initial expression of the formalist view indeed came out of his concern for the private 

property rights at stake in the Youngstown case,[29] and thus the approach was first 

formulated as a rule whereby the Court would act to protect all civil liberties, broadly defined. 

However, my case analysis reveals that war powers formalism tends to have a much narrower 

application. It is used not in every case pertaining to civil liberties, but in those that raise 

issues concerning judicial practices and courtroom procedures, e.g., the right to a trial, 

whether to use the civilian or military justice system, which evidence is allowed and which 

must be excluded. 
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On this score, the Court appears willing to take an independent stand against the political 

branches, and there seem to be two core reasons for the different approach to the Constitution 

in these circumstances. First, this is the easiest place for the Supreme Court to invoke 

constitutional norms because such rulings are usually directed at members of the judicial 

branch. That is, when the Court rules that a detainee in military custody is entitled to a trial in 

the civilian justice system, it is, for all practical purposes, ordering the lower federal courts to 

accept the detainee‘s case – an order that is sure to be heeded. The same cannot be said for 

other types of civil liberties cases, or for other issues in war powers jurisprudence, since the 

political branches have much more discretion as to whether or not to comply with Supreme 

Court rulings. Second,since the rights protections at stake in criminal procedure controversies 

are some of the most important for the judiciary, institutionally speaking, the Court can hardly 

afford not to take a more independent stance on these questions. In our system, the judiciary‘s 

reason for being is to exercise its authority to try cases and to determine the guilt or innocence 

of a defendant. If other branches of government attempt to take over those duties in the name 

of public security, then the power of the civilian court system would be quite seriously 

curbed. Thus, as the following analysis of wartime detainee cases shows, the Court will 

protect that power even when doing so is not easy and even when it stands alone among 

federal policymaking branches. 

 

 

Ex Parte Milligan 
 

The Court‘s attention to its own institutional interests can be seen in war powers cases 

from the start. For example, the Ex parte Milligan Court exhibited this concern and issued a 

ruling that parallels Black‘s formalist approach in Youngstown. As noted above, the case 

concerned Lincoln‘s suspension of habeas corpus during the Civil War, and an initial 

Supreme Court ruling had held that the President could not suspend the writ independently; 

rather, he needed congressional approval to do so. Milligan came about after Lincoln had 

secured that legislative approval, yet the Court still rebuffed the President in a very important 

way. That is, Milligan held that, while the Constitution allows for suspension of the writ and 

thus for detention, it does not allow the detainees to be tried by military commissions, so long 

as the regular courts are open and available.[30] Civil rebellion may very well present a 

serious enough national security threat to justify suspending the Great Writ, but that is no 

reason for the Court to do away with its own governmental duties. The Court therefore 

rejected the use of a military tribunal for the trial and conviction of a citizen detained during 

the war.[31] 

The operative factor here was not so much the necessity of the government‘s military 

action or the salience of the national security threat. In fact, the Court held that where such a 

threat exists, ―there is then an exigency which demands that the government…should not be 

required to produce the persons arrested in answer to a writ of habeas corpus.‖[32] Instead, 

the critical factor was a distinction the Court drew between detentions, per se, and trials. 

While the Constitution provides specific procedures for suspending the writ of habeas corpus, 

the Milligan Court wrote, ―The Constitution goes no further. It does not say after a writ of 

habeas corpus is denied a citizen, that he shall be tried otherwise than by the course of the 

common law; if it had intended this result, it was easy by the use of direct words to have 

accomplished it.‖[33] And, with that, the Court preserved the judiciary‘s role in this sphere: if 
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a state of war or national emergency requires detention without habeas corpus, then so be it; 

but, once detained, alleged ―enemy combatants‖ will have to be brought before regular, 

Article III courts to have their guilt or innocence determined. 

The procedural history in Milligan indicates that the Court‘s decision may indeed have 

been motivated by its institutional interests. That is, Milligan had been prosecuted through 

both the civilian and the military justice systems, and there were stark differences between the 

outcomes in each venue: a civilian grand jury had failed even to indict Milligan,[34] whereas 

he had been tried, convicted and sentenced to be hanged by the military tribunal.[35] And the 

Supreme Court‘s intervention came as Milligan was still threatened with execution by the 

U.S. government, despite his having been exonerated in the civilian justice system. Mr. 

Milligan was therefore the subject of a fairly explicit turf war between the courts and the 

executive branch. When the Supreme Court ruled that the executive could not substitute the 

military justice system for the civilian one, it was not just striking a blow for the individual‘s 

civil liberties. It was also defending its own institution against an attempt by the executive 

branch to render it irrelevant to the prosecution of an American citizen on American soil.  

 

 

Hamdi v. Rumsfeld 
 

That same sense of the judiciary‘s institutional interests has carried over from Milligan, 

which was among the Supreme Court‘s first forays into war powers doctrine, into its most 

recent cases. For example, in the 2004 Hamdi v. Rumsfeld case, the staunchly Republican 

Rehnquist Court rejected George W. Bush‘s arguments regarding the availability of habeas 

relief for detainees in the war on terror. Hamdi concerned an American citizen detained by the 

U.S. military as an ―enemy combatant‖[36] who was seeking habeas relief in federal court. 

The Bush administration argued that it was fully within its powers to detain Mr. Hamdi and 

pleaded for the Court to stay out of the matter.[37] To support its view, the administration 

pointed to the Joint Resolution For The Authorization For Use Of Military Force (AUMF), 

passed by Congress soon after September 11, 2001, which authorized the president to ―use all 

necessary and appropriate force against those nations, organizations, or persons he determines 

planned, authorized, committed, or aided the terrorist attacks.‖[38] The question before the 

Supreme Court in Hamdi was therefore very much like that of Milligan: whether Congress 

had authorized the detention and, if so, whether there was any further role for the Article III 

courts. And, just as in Milligan, the Court was inclined to take a very legalistic, almost hair-

splitting approach. The Court held that the AUMF constituted congressional authorization 

such that it allowed Mr. Hamdi‘s detention.[39] However, this did not mean that the military 

could keep the detainees out of federal court altogether. Rather, the Court ruled that ―due 

process demands that a citizen held in the United States as an enemy combatant be given a 

meaningful opportunity to contest the factual basis for that detention before a neutral 

decisionmaker.‖[40] In the absence of a formal and explicit suspension by Congress, ―the writ 

of habeas corpus remains available to every individual detained within the United States.‖[41] 

The question then turned to the standards for reviewing habeas petitions in such cases. 

The President lobbied for something of a rubber stamp rule, asking the Court to find that, 

where a detainee had been seized ―in a combat zone, the habeas determination can be made 

purely as a matter of law, with no further hearing or fact-finding necessary.‖[42] Thus, habeas 

review for enemy combatants would be reduced to ―investigating only whether legal 
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authorization exists for the broader detention scheme,‖[43] rather than reviewing whether the 

government had just cause for detaining each individual in question. Such a scheme would 

obviously amount to suspending the writ of habeas corpus by judicial fiat: once the Court 

found that Congress had authorized detentions, federal courts would cease conducting habeas 

review for any such detainees. 

Consistent with the theory that formalism comes into play when the judiciary‘s own 

authority is threatened, the Court rejected the President‘s view on two grounds. First, the facts 

presented in Mr. Hamdi‘s specific circumstance indicated that the government had very little 

reason to hold him. Instead of alleging that Hamdi was ―part of or supporting forces hostile to 

the United States or its coalition partners and engaged in armed conflict against the United 

States,‖ the government presented the Court with no facts to justify his detention except to 

say that ―when seized by the United States government, Mr.Hamdi resided in 

Afghanistan.‖[44] Second, the Court rejected the President‘s proposal because it suggested a 

very limited role for the judiciary in such matters. ―Under the government‘s most extreme 

rendition of this argument, ‗respect for separation of powers and the limited institutional 

capabilities of courts in matters of military decision-making in connection with an ongoing 

conflict‘ ought to eliminate entirely any individual process….‖[45] Thus the Court 

characterized the government‘s argument as a contention that the judiciary either had no role 

at all or that it should adopt a ―very deferential…standard and simply assume the accuracy of 

the government‘s articulated‖ reasons for detaining a given suspect.[46] 

The Supreme Court sided instead with Mr. Hamdi‘s view that there was indeed a role for 

courts in the government‘s anti-terror policy, i.e., as the ―neutral tribunal [that would] 

determine whether the Executive‘s asserted justifications for [a] detention have basis in fact 

and warrant in law.‖[47] 

Because the Court specified that its reasoning rested on such facts as Hamdi being a U.S. 

citizen and his being detained within the United States, it appeared that the Court might rule 

otherwise in the case of a non-citizen or where military detentions took place off American 

soil, for example at Guantanamo Bay.[48] However, as in Milligan, the Court‘s defiance of 

the President here seems to be a matter of the judiciary‘s institutional interests. For example, 

the opinion strongly implied that the Court was insulted at the administration‘s suggestion 

that the judiciary cannot handle habeas questions arising out of wartime detentions. ―We think 

it unlikely that this basic process will have the dire impact on the central functions of 

warmaking that the government forecasts…,‖ Justice O‘Connor wrote, ―While we accord the 

greatest respect…to the judgments of military authorities in [such] matters…, it does not 

infringe on the core role of the military for the courts to exercise their own time-honored and 

constitutionally mandated roles of reviewing and resolving claims like those presented 

here.‖[49] Moreover, the Hamdi court expressed concern that the AUMF was entirely open-

ended as to both the persons covered under the authorization and the time for which it would 

be in effect.[50] With this, the Court seemed to take note that to issue any other ruling in this 

case would reduce the judiciary to something less than a coequal branch for an indefinite time 

period and with respect to an unknown swath of potential cases.[51]  

The case, decided in the final years of the Rehnquist Court, was a significant loss for 

President Bush. Only Justice Thomas was persuaded that the executive‘s powers in the 

national security realm warranted the Court‘s deference. The eight remaining Justices all 

sided with Mr. Hamdi.[52] Thus, rather than producing the usual split of five conservatives 

against four liberals, Hamdi‘s case found the Court‘s right flank arguing over how 
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emphatically it should reject President Bush‘s arguments. Antonin Scalia authored an opinion 

(joined by Justice Stevens and paralleling the arguments of Justices Souter and Ginsburg) 

contending that the AUMF did not authorize citizen detentions at all.[53] Notably for our 

purposes, Scalia‘s reasoning from this conclusion was quite legalistic. Rather than finding a 

way to favor his fellow Republican, perhaps by noting that the special circumstances of the 

war on terror required a new look at past precedent and extraordinary deference to the 

executive, Scalia‘ opinion simply argued that the Court should follow the rule of law set forth 

in the Civil War era: ―Absent suspension of the writ, a citizen held where the courts are open 

is entitled either to criminal trial or to a judicial decree requiring his release. It follows…that 

Hamdi is entitled to a habeas decree requiring his release unless (1) criminal proceedings are 

promptly brought, or (2) Congress has suspended the writ of habeas corpus.‖[54] Noting that 

Congress had not suspended the writ, Scalia advocated simply granting Hamdi‘s habeas 

petition, whereupon ―the Executive may then hand him over to the criminal authorities…or 

else must release him.‖[55] 

In fact, Scalia‘s reliance on the Milligan precedent demonstrated his support not only for 

the ruling in that case, but also for its defense of the judiciary against encroachment by the 

executive branch. Responding to the government‘s argument that it should have special 

wartime powers to detain suspected enemies and to dispense with civilian trials, Scalia 

asserted that such an exception would be both unconstitutional and unnecessary, since the 

civilian courts can be counted on to apply the law in such cases as reliably as they apply any 

other legal standards: ―if the law of war cannot be applied to citizens where courts are open, 

then Hamdi‘s imprisonment without criminal trial is no less unlawful than Milligan‘s trial by 

military tribunal.‖[56] The civilian justice system is not simply to be overlooked wherever the 

government feels the defendant is especially dangerous. Rather, the ―criminal process [is] the 

primary means – and the only means absent congressional action suspending the writ – not 

only to punish traitors, but to incapacitate them.‖[57] 

With Scalia and seven other Justices rejecting arguments for executive branch autonomy 

over the prosecution of so-called enemy combatants, the Hamdi case evidences the Court‘s 

use of formalism in the interest of judicial power. There seems to be something driving the 

Court to rebuke presidential exercises of wartime authority where they encroach on what are 

normally seen as judicial activities, i.e., determining whether the government has rightfully 

imprisoned an individual, hearing evidence against that person in a criminal trial, applying the 

law to the specifics of the case, and, where the person is found guilty, issuing a sentence. The 

fact that the President had attempted to do away with these judicial duties in the name of 

national security seemed to motivate even those Justices normally sympathetic to Bush‘s 

cause to rule against him in this case. 

The institutional interests of Supreme Court Justices do not always outweigh partisan 

affiliations and other considerations in such cases – for example, Justice Scalia sides with the 

government in subsequent cases. However, while the individual Justices might switch sides 

from one case to the next, the majority of the Court continued to affirm the institutional 

interests of the judiciary against executive encroachment in all the key cases that followed. 

The Court therefore ruled with detainees against the Bush administration even when the 

individual in question was not an American citizen and was not held on American soil. 

Further, it maintained this stance despite rather explicit congressional authorizations of both 

the detentions and the removal of detainee prosecutions to military tribunals. 
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Hamdan v. Rumsfeld 
 

The next case to come before the Court, Hamdan v. Rumsfeld,[58] seemed to invite a 

different ruling from Hamdi on a number of fronts. It was brought by a non-citizen detained 

outside of the U.S., at Guantanamo Bay, Cuba. In addition, in the wake of the Hamdi 

decision, Congress had enacted the Detainee Treatment Act (DTA), limiting the jurisdiction 

with which federal courts had been considering applications for the writ of habeas corpus 

from Guantanamo detainees.[59] And yet, the Hamdan ruling was remarkably parallel to that 

of Hamdi. Again, the Court ruled in favor of the detainee against the President. And again, it 

did so with a very formalist view of the Constitution‘s separation of powers principles. 

While the Court had read beyond the written text of the Constitution at many other times 

in its history and implied presidential powers in countless other incidences, it refused to do so 

here. Instead, it held fast to the Constitution‘s formal separation of powers. For instance, the 

Court noted that the President had established ―penal tribunals not contemplated by Article I, 

section 8 and Article III, section 1 of the Constitution.‖[60] Thus, to persuade the Court that 

the executive had the power to set up military commissions, the President would have to point 

to ―some other part of that document authoriz[ing]‖ the use of commissions over courts.[61] 

It then put up an added hurdle, namely that the President must not only find a textual basis for 

his exercise of special wartime powers, he must also garner congressional support for such 

action: ―constitutional authority, if it exists, can derive only from the powers granted jointly 

to the President and Congress in time of war.‖[62]  

Like Black in Youngstown, then, the Court was unmoved by the President‘s invocation of 

special national security threats, preferring instead to stick with the letter of the law. ―There is 

nothing in the text or legislative history of the AUMF even hinting that Congress intended to 

expand or alter the authorization set forth in Article 21 of the [Uniform Code of Military 

Justice]‖ (UCMJ).[63] Even the DTA, enacted presumably in response to the Hamdi decision, 

fell short of the explicit congressional consent that the Court was looking for: ―it contains no 

language authorizing [the military commission that tried Hamdan] or any other [tribunal] at 

Guantanamo Bay.‖[64] The Court‘s refusal to see authorization in the DTA was quite 

striking, since, except for a very limited appeals procedure to the D.C. Circuit court, the 

measure very directly stripped federal courts of jurisdiction to review detainees‘ habeas 

petitions.[65] As before, that reluctance to acknowledge any congressional support for, and 

thus constitutional validity in, the President‘s policy seemed to be borne out of a concern for 

preserving judicial authority. Jana Singer writes, for example, that ―the majority's decision in 

Hamdan says as much about judicial authority as it does about the respective roles of 

Congress and the president in national security matters….Hamdan suggests that the Supreme 

Court views the federal judiciary as an indispensable player, not merely a passive onlooker, or 

even a neutral umpire.‖[66] 

The Court maintains its indispensable position by highlighting the role of conventional 

legal institutions as the default venues for prosecuting offenses, even during wartime and 

against the government‘s contention that ―the danger posed by international terrorism‖ makes 

either civilian or courts martial ―impracticable.‖[67] So, though the Court was willing to 

consider the use of standard courts martial to try detainees, it could not find that the newly 

created military commissions offered the kinds of protection to defendants that are required 

under the UCMJ and the Geneva Conventions. This led the Court to conclude that the 

President had acted without congressional authorization in establishing the military 
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commissions; according to the Youngstown case, this put his power in question and rendered 

the commissions illegitimate.[68] Several observers have noted that such a conclusion was 

not at all clear from the evidence in the case[69] and that the Court therefore exercised 

substantial discretion to reach its holding. For purposes of this analysis, it is interesting to 

note that, where the Court apparently had a choice to see things another way, it opted instead 

for the formalist style of legal interpretation[70] to order detainees to be tried either within the 

already clearly codified and very limited exceptions to civilian courts or within the regular 

Article III courts themselves. We see the full strength of the Court‘s formalism in the 

subsequent case, which clarified just how intently the Justices were interested in maintaining 

judicial authority in war powers matters. 
 

 

Boumediene v. Bush 
 

Boumediene v. Bush was the Court‘s answer to anyone who thought Hamdan‘s case, like 

Hamdi‘s before it, simply turned on particular facts that could easily change in the near 

future. For example, the most clear-cut explanation for the Hamdan outcome was that the 

Justices differed as to whether Congress had authorized precisely the sort of military 

commissions that were underway at Guantanamo Bay, with a four-Justice concurrence 

inviting the President to go back to Congress and ―seek the authority he believes necessary‖ 

to continue with the military commissions.[71] Combined with the three dissenting Justices 

who contended that Congress had already provided such authorization under the DTA,[72] it 

appeared as though whatever precedent Hamdan established would be quickly overridden by 

a new congressional statute. Congress enacted just such a statute in the same year that the 

Hamdan decision issued, this time specifically stripping habeas jurisdiction from Article III 

courts, and authorizing both the government‘s detention policies and trial of detainees by 

military commissions. When detainees brought constitutional challenges to the Military 

Commissions Act (MCA), however, the Court still refused to condone the President‘s 

approach. Instead, it ruled that detainees held as enemy combatants at Guantanamo Bay were 

entitled to the privilege of habeas corpus to challenge the legality of their detentions, and that 

the provisions of MCA denying federal courts of jurisdiction to hear habeas corpus actions 

were unconstitutional.[73] 

In holding fast to judicial participation in the criminal processes associated with the 

government‘s war on terror, the Boumediene Court preserved a very fundamental role for 

itself as a check on the executive branch. The Court therefore made the case for its 

institutional authority explicitly in the majority opinion: 

 

―The [Suspension] Clause protects the rights of the detained by a means consistent with 

the essential design of the Constitution. It ensures that, except during periods of formal 

suspension, the Judiciary will have a time-tested device, the writ, to maintain the ‗delicate 

balance of governance‘ that is itself the surest safeguard of liberty…The Clause protects the 

rights of the detained by affirming the duty and authority of the Judiciary to call the jailer to 

account.‖[74] 
 

The conservative Justices in the dissent also saw the holding as a play for judicial power. 

For example, Chief Justice Roberts advised that ―this decision [was] not really about the 

detainees at all, but about control of federal policy regarding enemy combatants…,shift[ing] 
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responsibility for those sensitive foreign policy and national security decisions from the 

elected branches to the Federal Judiciary.‖[75] Likewise, Justice Scalia accused his brethren 

of simply usurping the power that rightfully belongs to the political branches, writing, ―What 

drives today's decision is neither the meaning of the Suspension Clause, nor the principles of 

our precedents, but rather an inflated notion of judicial supremacy.‖[76]  

Given the heated disagreement between the majority and the dissent, it is fairly 

remarkable how little they actually differed as to the role of civilian courts in war powers 

issues. That is, the dissenters approved of the MCA precisely because it maintained review by 

an Article III court, allowing military determinations regarding detainees to be reviewed by 

the D.C. Circuit court.[77] Thus, neither side argued that the judiciary should be removed 

from the process altogether – rather the fight was over how central the courts, and especially 

the Supreme Court, should be in the process. It is therefore doubtful that the Supreme Court is 

likely to shift away from the above holdings in detainee cases anytime soon. There seems to 

be broad consensus that no changes are warranted with respect to U.S. citizens detained in the 

war on terror and even general agreement that at least one Article III court must be involved 

where cases concern noncitizens detained abroad.[78]  
 

 

CIVIL LIBERTIES OR JUDICIAL POWER? 
 

Speaking in general terms, then, the wartime detainee jurisprudence indicates that the 

Supreme Court will, indeed, curtail presidential authority even in wartime and even where the 

president arguably has received congressional approval for his foreign policy actions. Thus 

the operative rule does not appear to fit the conventional wisdom that the president 

necessarily enjoys more power and discretion when acting in the interest of national security. 

Rather, the cases maintain a very formalist approach to constitutional reasoning to hold that 

the president must comply with what the Court views as the letter of the law. This is not to 

say, however, that the cases support the observation noted in Part I, above, that the Court will 

act independently to protect against any facial violations of constitutionally protected civil 

liberties. Hirabayashi and Korematsu seem to be classic counter-examples to that notion. 

Instead, the Court appears to defy the will of the political branches in a much narrower field 

of issues, namely in situations where the executive has encroached upon duties that are 

normally the exclusive province of the Article III courts. The Court has therefore allowed the 

executive to institute wartime trial procedures in only a very narrow set of circumstances, and 

normally only when litigation concerned the law of war. Consequently, even in periods in 

which the Court was inclined to be exceptionally deferential to the President‘s wartime 

policies, as in FDR‘s internment of Japanese-Americans, we find rulings that go against the 

President‘s attempts to supersede judicial authority. 

One critical example is Ex parte Mitsuye Endo, a 1944 case concerning the habeas 

petition of a Japanese-American detained during the war.[79] Here, the Court deviated 

completely from the approach it took in the more familiar internment cases, and as with all its 

detainee cases, it did so by making formalist distinctions between the powers of the various 

branches. That is, the wartime internments were carried out not just by the military, but also 

by the executive branch agency created pursuant to the policy, the War Relocation Authority. 

It was this authority that formally detained Ms. Endo. This fact turned the case in the 

petitioner‘s favor because the Court saw no reason that it could not hear Endo‘s claim against 
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what was, technically speaking, a civilian agency. Citing the Act of March 21, 1942, which 

provided for civil penalties where citizens contravened internment rules, the Court maintained 

that the civilian courts were the proper venue for such prosecutions.[80] Finding no dispute as 

to whether Ms. Endo was a loyal citizen, and noting that the government‘s ―power to detain 

[was] derived from the power to protect the war effort against espionage and sabotage‖ by the 

disloyal, the Court concluded that the detention served no rational purpose.[81] With that, and 

on the same day that it upheld the military‘s policy with respect to Fred Korematsu, the Court 

ordered Endo released from custody.[82] If the outcomes depended on raising civil liberties 

issues, plain and simple, then it would be hard to see why the two cases should warrant such 

different treatment. To the contrary, it seems to be not civil liberties per se, but the 

individual‘s right to ordinary civilian trial procedures that seems likely to win the day in a war 

powers case. 
 

 

CONCLUSION 
 

At the outset, I proposed that one could make sense of presidential war powers cases by 

considering them as political phenomena, rather than from the point of view of traditional 

legal analysis or constitutional theory. And our initial overview of the legal terrain here 

revealed that there was much to explain. For example, it seemed at first that war powers 

jurisprudence gave the president wide latitude in the field of foreign affairs; as such, we saw 

cases where the Court either downplayed or overlooked constitutional protections that would 

seem to bar the president‘s actions. However, just when it seemed that the jurisprudential rule 

was one of wide deference to the commander-in-chief, we found rulings that had the opposite 

outcome, rebuking the president for national security measures on the grounds that they 

offended the Constitution. Add to this the many instances in which Supreme Court rulings 

censuring presidential actions have gone unheeded, and it is little wonder that there is still 

considerable question as to what the constitutional rules are in this field. Broadly speaking, 

the cases do not seem to adhere to a coherent legal rationale or follow any single framework 

for constitutional interpretation. 

By looking at a given line of cases from a more political perspective, however, one 

discovers that they make sense as instances of institutional rivalry. Wartime detainee cases 

from the Civil War era through to the present day seemed to raise concerns for Supreme 

Court Justices beyond the facial constitutional questions presented as to the prisoners‘ rights 

to habeas corpus or due process. They also presented the Court with situations in which the 

executive branch had attempted to perform duties normally thought of as the province of the 

judiciary – i.e., reviewing evidence against the accused, conducting formal trials, and issuing 

criminal sentences. In such instances, the Court has taken a hard line against executive action, 

being relatively unpersuaded by presidents‘ claims of national security exigency, and refusing 

to acknowledge even fairly blatant attempts by Congress to authorize executive action. Where 

presidents have attempted to encroach on the traditional work of legal institutions, they have 

been rebuffed by the Supreme Court. In fact, the institutional politics at work in these cases 

seem to trump party politics much of the time, and even Justices who share the president‘s 

party affiliation are sometimes reluctant to grant the power he seeks. 

The cases therefore demonstrate that the Court‘s interest is in preserving its authority in 

these matters as much as in protecting individual rights. Overall, then, they seem to offer an 
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example of what James Madison predicted would arise from our constitutional structure: a 

sort of equilibrium in which ambition counters ambition.[83] In the war powers situation, it is 

the ambition of the Court to remain relevant to an important area of national security policy 

that counters presidents‘ ambition for more discretion in the field. At the same time, however, 

we do not seem to enjoy the benefits that were supposed to arise from this institutional 

competition. Whereas Madison expected institutional rivalries to protect individual rights and 

to prevent the expansion of authority in any one branch of government, this study has 

uncovered only a very narrow area in which the judiciary has acted to preserve its own power. 

The Court‘s ambition does not seem to motivate it to protect Congress from encroachments 

by the Chief Executive, for example. Nor does it lead the Court to act where the president 

treads on individual rights in a way that does not specifically implicate the institutional 

powers of the judiciary. Therefore, rather than reaping the benefits of a system in which 

constitutional limits reign supreme, we have a system in which our high court invokes those 

limits primarily to guard its own authority in the government. 

Whatever normative judgments one may make about that state of affairs, it does appear to 

be with us for the long term. That is, the Supreme Court has maintained a practice of guarding 

the judiciary‘s role in national security matters rather consistently throughout our history, 

with little change from one era to the next, from one military conflict to another, or from 

liberal to conservative Courts. Instead, the protectiveness with which the Supreme Court 

guards its role here seems rather ingrained. Having neither the power of the purse nor the 

sword, ―the least dangerous branch‖[84] is, understandably, also the most defensive one when 

it comes to encroachments on its core authority. 
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