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ABSTRACT 
 

Over the past six decades, presidents have decided to violate the law by invoking the 

concept of ―inherent‖ powers, claiming that these independent and exclusive actions may 

not be checked by Congress or the courts. To conceal illegal operations, executive 

officials lie to Congress and withhold information from courts. Buttressing these 

unilateral actions is the state secrets privilege, which administrations have relied on to 

keep documents from federal judges and private plaintiffs. When Congress and the courts 

defer to executive claims, often in the name of ―national security,‖ the political and 

constitutional system pays a great price and individual liberties are put at risk. 

 

 

INTRODUCTION 
 

In times of emergency, it is always tempting for presidents to press the limits of their 

power and do what law prohibits. They and their advisers may satisfy themselves that their 

motivations are benign because they are operating for the national good. They justify their 

actions as attempts to defend the country from hostile forces, both outside and within. What 

safeguards the country, however, is the rule of law and the system of checks and balances. 

Presidential efforts to go outside the law ―for the public good‖ invariably do great harm to the 

system of self-government and constitutional government. In the greatest crisis ever for the 

United States, the Civil War, President Abraham Lincoln understood that he acted outside his 

constitutional powers, publicly admitted his lack of legal authority, and came to Congress to 

seek retroactive authority, which Congress granted. What has destabilized the U.S. legal and 

constitutional system is the claim by presidents that they possess ―inherent‖ powers that are 

exclusive and plenary and may not be checked by other branches.  

 

 

EMERGENCY POWERS 
 

The Constitution can be protected in times of crisis. If an emergency occurs and there is 

no opportunity for executive officers to seek legislative authority, the Executive may take 
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action sometimes in the absence of law and sometimes against it — for the public good. This 

is called the ―Lockean prerogative.‖ John Locke advised that in the event of Executive abuse, 

the primary remedy was an ―appeal to Heaven.‖ The framers of the U.S. Constitution relied 

on a more secular and constitutional safeguard. Unilateral presidential measures, at a time of 

extraordinary crisis, must be followed promptly by congressional action through the regular 

statutory process. Legislative approval must come from the entire Congress, not from some 

subgroup within it. [2] 

To preserve the constitutional order, executive emergency power is subject to two 

conditions. The president must (1) acknowledge that the emergency actions are not legal or 

constitutional and (2) for that very reason come to the legislative branch, explain the actions 

taken, the necessity for the actions, and ask lawmakers to pass a bill making the illegal actions 

legal. Without those steps, a government loses its democratic and constitutional character. 

Under Article 48 of the Weimar Constitution, as implemented by the Nazi government, 

emergency powers were invoked without ever coming to the legislative body. [3]  

 

 

LINCOLN’S EXERCISE OF POWER 
 

After the firing on Fort Sumter in April 1861, President Abraham Lincoln called up 

troops, placed a blockade on the South, suspended the writ of habeas corpus, and withdrew 

funds from the Treasury without an appropriation. He made no claim that he acted legally or 

constitutionally or that Article II permitted him to do what he did. Instead, he admitted to 

exceeding the constitutional boundaries of his office and publicly announced that he needed 

the sanction of Congress. He told lawmakers that his actions, ―whether strictly legal or not, 

were ventured upon under what appeared to be a popular demand and a public necessity, 

trusting then, as now, that Congress would readily ratify them.‖ He forthrightly admitted that 

he used not only his Article II powers but the Article I powers of Congress, concluding that 

his actions were not ―beyond the constitutional competency of Congress.‖ [4] 

In his book on crisis government, Clinton Rossiter included a section called ―The Lincoln 

Dictatorship.‖ [5] He claimed that Lincoln was ―the sole possessor of the indefinite grant of 

executive power in Article II of the Constitution.‖ [6] Lincoln did not make that argument. He 

understood that his powers were not indefinite and he understood that his initiatives after Fort 

Sumter went beyond his Article II powers and invaded those of Congress under Article I. 

Lincoln‘s request that Congress review what he had done and independently judge his actions 

was not the conduct of a dictator, even a constitutional dictator. 

Congress debated his request from July 4 to early August. Some lawmakers wanted to 

move the bill through quickly to support the President. The general mood, however, was to 

act with care and deliberation and to receive and examine the materials that Lincoln would 

submit. It was generally understood that Lincoln had exceeded his legal and constitutional 

powers, especially by increasing the regular army and suspending the writ of habeas corpus. It 

was for that reason that statutory ratification was essential. The bill became law on August 6, 

1861, providing that all of Lincoln‘s acts, proclamations, and orders after his inauguration on 

March 4 respecting the army and navy and calling out the military and volunteers ―are hereby 

approved and in all respects legalized and made valid, to the same intent and with the same 
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effect as if they had been issued and done under the previous express authority and direction 

of the Congress of the United States.‖ [7] 

 

 

THE BLOCKADE 
 

When the Supreme Court in The Prize Cases (1863) upheld Lincoln‘s blockade of ports 

in the South, it did not give judicial blessing to the exercise of indefinite powers by the 

president when operating under the Commander in Chief Clause. Both the Lincoln 

administration and the Court read those powers in a limited manner. Lincoln‘s initiatives 

applied to a purely internal, domestic matter of civil war and had nothing to do with 

exercising the war power outside the United States. 

Richard Henry Dana, Jr., serving as Lincoln‘s lawyer in this case, submitted a brief to the 

Supreme Court that reviewed the powers of Congress and the president over war. Although 

Dana argued that the president might have to repel an attack by another country ―as a matter 

of self-defense,‖ that discretionary power did not give the president any power ―to initiate a 

war, as a voluntary act of sovereignty. That is vested only in Congress.‖ [8] Dana reviewed 

existing legislation to determine if Congress limited what Lincoln could do with blockades 

and captures of vessels. He found no restrictions. That was an important concession. Even in 

times of emergency and civil wars, the president‘s discretion was subject to statutory policy. 

For some reason the administration decided to submit a second brief, this one by William 

M. Evarts, who argued that during time of war all laws, ―of whatever dignity and 

permanence, are silent under the overwhelming fact of war.‖ [9] He implied that the ―law of 

war‖ supersedes existing statutory law, which Dana did not assert and neither did Lincoln. 

Evarts further argued that in time of emergency the president could wield whatever power 

was necessary, ―without further needed recourse to the Legislature,‖ making the president 

―exclusive judge of these emergencies.‖ [10] That position went far beyond Dana. Lincoln 

specifically went to Congress to seek retroactive authority. 

The Supreme Court ignored Evarts‘ theory of presidential power and borrowed some of 

the themes advanced by Dana. Writing for a 5 to 4 majority, Justice Grier said the president 

―has no power to initiate or declare a war either against a foreign nation or a domestic State.‖ 

[11] If war comes by invasion of a foreign power or by states organized in rebellion, the 

president is authorized to ―resist force by force.‖ [12] 

 

 

SUSPENDING THE WRIT 
 

Lincoln also recognized limits on his power to suspend the writ of habeas corpus. He 

thought it was unreasonable to interpret the Constitution to prevent the president from 

selectively suspending the writ in the midst of an emergency when Congress was not in 

session. Implicit in that argument is the admission that the suspension must be selective, not 

sweeping, and the president‘s power narrows when the emergency lifts and Congress returns. 

As he told lawmakers after they had reassembled: ―Whether there shall be any legislation 

upon the subject, and, if any, is submitted entirely to the better judgment of Congress.‖ [13]  
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The legal analysis by Attorney General Edward Bates was similarly cautious in 

interpreting presidential power. Bates reasoned that in times of ―a great and dangerous 

insurrection,‖ the president has discretion to arrest and hold in custody persons ―known to 

have criminal intercourse with the insurgents, or persons against whom there is probable 

cause for suspicion of such criminal complicity.‖ [14] Bates concluded that if the 

constitutional language in Article I meant ―a repeal of all power to issue the writ, then I freely 

admit that none but Congress can do it.‖ In case of ―a great and dangerous rebellion, like the 

present,‖ the president‘s power to suspend the privilege was ―temporary and exceptional.‖ 

[15]  

Chief Justice Roger Taney, sitting as circuit judge, issued a writ of habeas corpus to the 

commandant at Fort McHenry in Baltimore, ordering him to bring John Merryman to the 

circuit courtroom on May 27, 1861. Acting under Lincoln‘s orders, the commandant refused 

to produce Merryman. Taney stated that Merryman was ―entitled to be set at liberty‖ but 

recognized he could not prevail in this standoff with Lincoln. [16] Taney was not the federal 

official with either the authority or the capacity to preserve the Union. That task fell to 

Lincoln and to Congress. With his decision in Dred Scott, Taney had helped propel the nation 

toward civil war. 

After Lincoln invited Congress to pass legislation on the writ, a bill was enacted on 

March 3, 1863, directing the Secretary of State and the Secretary of War to furnish federal 

judges with a list of the names of all persons held as prisoners by order of the president or 

executive officers. Submitting this list was mandatory. Failure to furnish someone‘s name to 

the judiciary could result in the discharge of a prisoner. [17] 

 

 

INHERENT POWERS 
 

The framers created a federal government of enumerated and implied powers. Express 

powers are clearly stated in the text of the Constitution; implied powers are those that can be 

reasonably drawn from express powers. Because Congress has the express power to legislate, 

it has the implied power to investigate, to issue subpoenas, and to hold individuals in 

contempt when they interfere with the investigative power. Because the president has the 

express duty to see that the laws are faithfully executed, he has the implied power to remove 

department heads who prevent laws from being carried out. 

―Inherent‖ is sometimes used as synonymous with ―implied.‖ [18] However, they are 

radically different. Inherent powers are not drawn from express powers. Inherent power has 

been defined in this manner: ―An authority possessed without it being derived from another.. 

Powers over and beyond those explicitly granted in the Constitution or reasonably to be 

implied from express powers.‖ [19] The purpose of a constitution is to specify and confine 

governmental powers in order to protect individual rights and liberties. Express and implied 

powers serve that principle. The Constitution is undermined by claims of open-ended 

authorities that cannot be located, defined, or circumscribed. What ―inheres‖ in the president? 

The standard collegiate dictionary explains that ―inherent‖ describes the ―essential character 

of something: belonging by nature or habit.‖ [20] How does one determine what is essential 

or part of nature? Those words and concepts are so nebulous that they invite political abuse, 
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offer convenient justifications for illegal and unconstitutional actions, and endanger 

individual liberties. [21] 

Over the past six decades, presidents have decided to violate the law by invoking 

―inherent‖ powers. President Harry Truman seized steel mills in an effort to prosecute the war 

in Korea. He was stopped by the Supreme Court. [22] President Richard Nixon conducted 

warrantless domestic surveillance and refused to spend appropriated funds. His actions were 

reversed by court rulings and congressional statutes. Regarding surveillance, see United 

States v. United States District Court (1972) and the Foreign Intelligence Surveillance Act of 

1978, which provided the ―exclusive means‖ of conducting such surveillance, thus overriding 

executive claims of inherent power. The claim of inherent power to impound was reversed by 

the Impoundment Control Act of 1974 and dozens of judicial rulings. [23] 

Without articulating the theory of ―inherent‖ powers, many of the top leaders in the 

Reagan administration decided to violate statutory limits on assistance to the Contra ―freedom 

fighters‖ in Nicaragua. Congress had authorized the assistance of humanitarian assistance but 

Reagan officials worked with private citizens and foreign governments to circumvent 

Congress and provide military aid to the Contras. To conceal the illegal operation, executive 

officials lied to Congress and withheld information. The impulse of these officials had a 

familiar ring: if law prevents the doing of good then law can be violated or circumvented. In 

their efforts to export democracy and the rule of law to Central America, the administration 

was willing to undermine democracy and the rule of law at home. After the illegal operation 

unraveled and became public, administration officials admitted that government cannot 

function in this manner. 

 

 

THE BUSH ADMINISTRATION 
 

Following the terrorist attacks of 9/11, President George W. Bush acted unilaterally by 

creating military tribunals, detaining citizens and aliens indefinitely without charging them or 

bringing them to trial, sending suspects to other countries for interrogation and torture 

(―extraordinary rendition‖), and using the National Security Agency to conduct warrantless 

surveillance. Many of these actions evaded normal checks and balances for years because 

they were done in secret. When private citizens sued the Bush administration, especially in 

the case of extraordinary rendition and NSA surveillance, the administration invoked the 

―state secrets privilege‖ to put a halt to the litigation. In most cases federal judges deferred to 

these executive claims and prevented private litigants from gaining access to documents to 

make their case or even pursue their claims on the basis of documents already in their 

possession. Once again the political and constitutional system paid a great price. 

 

 

MILITARY COMMISSIONS 
 

On November 13, 2001, President Bush authorized the creation of military commissions. 

He issued a military order for the detention, treatment, and trial of noncitizens who belonged 

to al Qaeda, engaged in international terrorism, or harbored such individuals. [24] He relied 

upon ―the authority vested in me as President and as Commander in Chief of the Armed 
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Forces of the United States and the laws of the United States of America, including the 

Authorization for Use of Military Force [AUMF] Joint Resolution (Public Law 107-40, 11 

Stat. 224) and sections 821 and 836 of title 10, United States Code.‖ The joint resolution, 

authorizing military action against the Taliban and al Qaeda in Afghanistan, said nothing 

about military commissions. 

In litigation challenging the president‘s authority to establish and operate military 

commissions, the Justice Department argued that Bush ―had ample authority‖ to convene 

them, relying on both the AUMF and Sections 821 and 836. [25] If congressional support for 

the military order ―were not so clear, the President has the inherent authority to convene 

military commissions to try and punish captured enemy combatants in wartime — even in the 

absence of any statutory authorization.‖ [26] 

In Hamdan v. Rumsfeld (2006), the Supreme Court found those arguments to be without 

merit. The commissions created by Bush lacked authority because they violated both the 

Uniform Code of Military Justice (Sections 821 and 836) and the Geneva Conventions. The 

constitutional authority over military commissions lay not in inherent powers for the 

president but under the Article I powers of Congress to enact Sections 821 and 836. The 

claim of inherent presidential power fell to the statutory policy already adopted by Congress. 

 

 

DETAINING U.S. CITIZENS 
 

The military commissions created by President Bush applied to any individual ―not a 

United States citizen.‖ A number of suspected alien terrorists were prosecuted in civil court or 

taken before a military tribunal. Others were designated ―enemy combatant‖ and held 

incommunicado without access to an attorney. Two U.S. citizens, Yaser Esam Hamdi and 

Jose Padilla, were treated in that fashion by being placed in military confinement without ever 

being charged or tried. 

In the case against Hamdi, the Justice Department insisted that whenever the president 

designates a U.S. citizen an enemy combatant, federal judges may not interfere with his 

judgment. According to a government brief, the Constitution vests the president ―with 

exclusive authority to act as Commander in Chief and as the Nation‘s sole organ in foreign 

affairs.‖ [27] Therefore, courts ―may not second-guess the military‘s determination that an 

individual is an enemy combatant and should be detained as such. . . . Going beyond that 

determination would require the courts to enter an area in which they have no competence, 

much less institutional expertise, intrude upon the constitutional prerogative of the 

Commander in Chief (and military authorities acting at his control), and possibly create ‗a 

conflict between judicial and military opinion highly comforting to enemies of the United 

States‘.‖ [28] 

In Hamdi v. Rumsfeld (2004), eight Justices of the Supreme Court rejected the 

administration‘s central argument that Hamdi‘s detention was quintessentially a presidential 

decision and could not be reviewed and rethought by the judiciary. Writing for the plurality, 

Justice Sandra Day O‘Connor announced: ―We necessarily reject the Government‘s assertion 

that separation of powers principles mandate a heavily circumscribed role for the courts in 

such circumstances. . . . We have long since made clear that a state of war is not a blank 

check for the President when it comes to the rights of the Nation‘s citizens. . . . Whatever 
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power the United States Constitution envisions for the Executive in its exchanges with other 

nations or with enemy organizations in times of conflict, it most assuredly envisions a role for 

all three branches when individual liberties are at stake.‖ [29] 

 

 

DETAINEES AT GUANTANAMO 
 

Legal analyses within the Bush administration concluded that neither courts nor Congress 

could interfere with how the president decided to treat noncitizen detainees. On December 28, 

2002, two attorneys within the Justice Department reasoned that the ―great weight‖ of legal 

authority indicated that a federal district court ―could not probably exercise habeas 

jurisdiction‖ over noncitizens detained at Guantánamo. [30] Under this interpretation, 

detainees at the naval base were beyond the jurisdiction of federal courts to hear their cases. 

Some lower courts accepted that argument, relying heavily on Johnson v. Eisentrager 

(1950). [31] A district judge in 2002 found a parallel between the detainees at the naval base 

and the defendants in Eisentrager, noting that the plaintiffs in these cases were aliens held 

outside the territory over which the United States was sovereign. [32] However, the cases 

were quite different. Unlike the detainees at the naval base, the individuals in Eisentrager had 

been charged, given counsel, tried, and found guilty. No such elementary procedural 

safeguards had been extended to the detainees at the naval base. The prisoners in Eisentrager 

were aliens of a country (Germany) at war with the United States. The detainees at the naval 

base were not nationals of countries at war with the United States and had denied being 

engaged in or plotting acts of aggression against the United States. 

A third fundamental difference between Eisentrager and Guantánamo is the status of the 

naval base, which the United States has occupied under a lease entered into with the Cuban 

government in 1903, giving the Untied States ―complete jurisdiction and control,‖ although 

not sovereignty. During oral argument before the Supreme Court, Solicitor General Ted 

Olson told the Justices that on the issue whether the naval base was outside the jurisdiction of 

U.S. federal courts, the ―question of sovereignty is a political decision‖ and it would be 

―remarkable for the judiciary to start deciding where the United States is sovereign and where 

the United States has control.‖ [33] Olson compared the situation at the naval base to 

detainees ―in a field of combat where there are prisons in Afghanistan where we have 

complete control with respect to the circumstances.‖ The Justices found this analogy 

unpersuasive, noting that Afghanistan ―is not a place where American law is, and for a 

century, has customarily been applied to all aspects of life,‖ as is the case with the naval 

base.[34] In a 6 to 3 decision, the Court in Rasul v. Bush (2004) held that the detainees at 

Guantánamo had access to federal courts. [35] 

 

 

EXTRAORDINARY RENDITION 
 

In 2002, a 50-page memo from the head of the Office of Legal Counsel to White House 

Counsel Alberto Gonzales interpreted the president‘s authority as Commander in Chief in 

broad fashion to decide that any statute or treaty regarding torture would be unconstitutional 

―if it impermissibly encroached on the President‘s constitutional power to conduct a military 
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campaign.‖ [36] This line of analysis encouraged a policy of subjecting detainees to abuse 

and torture if it could be justified under the president‘s constitutional authority as Commander 

in Chief, including efforts to gain intelligence needed for the war on terrorism. Part of this 

Justice Department policy led to ―extraordinary rendition‖: sending detainees to another 

country for interrogation and torture. 

For most of U.S. history, Attorneys General concluded that presidents may not surrender 

someone to a foreign jurisdiction without statutory or treaty authority, as with extradition. 

[37] At times U.S. officials would resort to kidnappings, renditions, and forcible abduction to 

transfer someone from another country to the United States, but the purpose was not for 

interrogation and torture but to bring the individual to court for trial, with all procedural 

safeguards available to the accused. [38] 

Placing the adjective ―extraordinary‖ in front of the noun rendition suggests that a policy 

previously governed by law (statutes, treaties, and judicial procedures) had entered the realm 

of executive-made law. Under this theory, the president could act not only in the absence of 

statutes and treaties but in direct violation of them. Officials in the Bush administration 

claimed that the policy of extraordinary rendition had been developed in consultation with the 

National Security Council and disclosed to the appropriate committees of Congress. [39] 

Nothing in the process of consultation within the executive branch or with selected 

committees of Congress has anything to do with providing legal authority or justifying 

violations of law. 

When the policy of extraordinary rendition was challenged in court, the Justice 

Department argued that individuals subjected to this process were barred from litigating their 

grievances because a lawsuit would risk the disclosure of ―state secrets‖ damaging to national 

security and encroach upon independent, plenary presidential authority: ―The state secrets 

privilege is based on the President‘s Article II power to conduct foreign affairs and to provide 

for the national defense, and therefore has constitutional underpinnings.‖ [40] The success of 

that argument depends on how independently federal courts wanted to exercise their Article 

III power to assure fairness and fact-finding in the courtroom. Unfortunately, federal judges 

have a pattern of granting ―deference‖ and even ―utmost deference‖ to executive claims of 

state secrets. [41] 

One case involved Khalid El-Masri, born in Kuwait, raised in Lebanon, and then moved 

to Germany where he became a German citizen in 1995. During a vacation trip to Macedonia 

at the end of 2003, he was detained by border officials because of confusion about his name. 

They thought he was Khalid al-Masri, a suspect from the al Qaeda Hamburg cell. Macedonian 

officials transferred him to the CIA and he was flown to a secret prison in Kabul, 

Afghanistan, held there for five months in squalid conditions until the U.S. recognized and 

admitted that it had imprisoned the wrong man. At that point he was able to return to 

Germany and be reunited with his family. 

On December 6, 2005, El-Masri sued CIA Director George Tenet, the airlines used by the 

CIA, and current and former employees of the agency. The Bush administration invoked the 

state secrets privilege to block litigation. On May 12, 2006, a federal district court held that 

the privilege was validly asserted and dismissed the case. Although the judge insisted that 

courts ―must not blindly accept the Executive Branch‘s assertion‖ of state secrets and ―must 

instead independently and carefully determine whether, in the circumstances, the claimed 

secrets deserve the protection of the privilege.‖  He also said that courts ―must also bear in 

mind the Executive Branch‘s preeminent authority over military and diplomatic matters.‖ [42] 
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Under that test, judges will dismiss the case early, before plaintiffs have an opportunity to 

seek documents through the discovery process. That is what happened here. 

After the judge‘s decision was affirmed by the Fourth Circuit, the Supreme Court refused 

to take the case. [43] The Fourth Circuit claimed that the case ―pits the judiciary‘s search for 

truth against the Executive‘s duty to maintain the nation‘s security.‖ [44] Courts cannot 

search for truth if they prevent plaintiffs from obtaining documents. The nation‘s security is 

not endangered when judges insist that executive officials at least disclose to the court, 

meeting in camera, evidence central to the case. Courts cannot maintain their independence 

and their function as neutral magistrate if they are uninformed and routinely defer to 

executive claims and assertions. Accepting those assertions without searching inquiry and 

analysis is one form of judicial abdication. [45]  

The same pattern was repeated with the extraordinary rendition case of Maher Arar. Born 

in Syria, he moved to Canada with his parents when he was 17, studied at McGill University 

and the University of Quebec, and obtained a Master‘s degree in telecommunications. In 

September 2002, while vacationing with his wife and two children in Tunis, he was called 

back to Canada to consult with a prospective client. At JFK airport in New York, he was 

prepared to make a connecting flight to Montreal but was questioned by immigration 

officials, New York police, and FBI agents over a period of days, during which time he 

learned that he was suspected of being a member of a foreign terrorist organization. He 

advised U.S. officials that if he were sent to Syria, as was planned, he would be tortured. 

Country reports from the State Department warned every year of Syria‘s torture methods. [46] 

Nevertheless, the United States sent him to Syria where he was tortured for almost a year 

before being released and returned to Canada. 

In 2005, Arar filed a civil suit seeking money damages and declaratory relief from a 

number of U.S. officials in their individual and official capacities. The Justice Department 

filed a memorandum invoking the state secrets privilege. On February 16, 2006, a federal 

district court held that Arar lacked standing to bring the suit. Any access to remedies, said the 

court, was foreclosed by national security and foreign considerations. It underscored the 

importance of secrecy in foreign affairs: ―One need not have much imagination to 

contemplate the negative effect of our relations with Canada if discovery were to proceed in 

this case and were it to turn out that certain high Canadian officials had, despite public 

denials, acquiesced in Arar‘s removal to Syria.‖ [47] 

What the court contemplated occurred seven months later, when Canada released a three-

volume, 822-page judicial report that Canadian intelligence officials had passed false 

warnings and bad information about Arar to the United States.  The report found no 

involvement by Arar in Islamic extremism and no evidence that he did anything wrong or was 

a security threat. [48] On January 26, 2007, Prime Minister Stephen Harper of Canada 

publicly apologized to Arar and his family. The government of Canada provided $9.75 

million in compensation. [49] 

Arar appealed his case to the Second Circuit. On June 30, 2008, the court held that he 

failed to state a claim for a violation of the Torture Victim Prevention Act. Dismissing the 

case on that and other grounds, the Second Circuit saw no need to consider the issue of state 

secrets. [50] The Second Circuit agreed to hear the case en banc. A hearing was held on 

December 9, 2008. Eleven months later, on November 2, 2009, the Second Circuit divided 7 

to 4 in rejecting Arar‘s suit.  It held that he could not sue for damages because Congress had 
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not authorized such suits. Given the division among the appellate judges, an appeal to the 

Supreme Court is likely. 

 

 

RECONSIDERING STATE SECRETS 
 

In 2008 and 2009, the House and Senate Judiciary Committees held hearings to consider 

legislation that would authorize federal courts to exercise greater independence in reviewing 

executive branch claims of state secrets. Judges would be expected to look at disputed 

classified documents in their chambers rather than simply accept assertions made in executive 

branch declarations and affidavits. Judges would be able to convert classified documents into 

substitute documents that would enable plaintiffs to pursue their case without the risk of 

damage to national security or foreign policy. [51] 

On May 21, 2009, President Barack Obama issued a number of remarks on national 

security, including the observation that the state secrets privilege is ―absolutely necessary in 

some circumstances to protect national security‖ but has been ―over-used.‖ He said his 

administration ―must not protect information merely because it reveals the violation of a law 

or embarrassment to the government.‖ He promised to ―apply a stricter test to material that 

can be protected under the state secrets privilege.‖ [52] During this review period, the 

position of the Obama administration on state secrets did not differ from that of the Bush 

administration. The privilege was regularly invoked to prevent private litigants from pursuing 

their case. 

The ―stricter test‖ was unveiled in a memorandum released by Attorney General Eric 

Holder on September 23, 2009. He said the Justice Department had adopted a new policy ―to 

strengthen public confidence that the U.S. Government will invoke the privilege in court only 

when genuine and significant harm to national defense or foreign relations is at stake and only 

to the extent necessary to safeguard those interests.‖ [53] Procedures were created to require 

an Assistant Attorney General for the division with jurisdiction to determine whether 

invocation of the state secrets privilege is warranted, followed by evaluations by a State 

Secrets Review Committee and approval either by the Attorney General or the Deputy 

Attorney General. [54] 

Those procedures are wholly unrelated to the need of creating within the federal judiciary 

an opportunity to examine disputed documents, at least in camera, and to propose substitute 

documents that can allow the case to move forward without risk of disclosing information 

damaging to national security. Unless judges look at the underlying evidence, they are 

necessarily dependent on assertions by the executive branch and have no capacity to render an 

informed and independent ruling. A Justice Department press release, issued on the same day 

as Holder‘s memo, said that the Department ―will submit evidence to the court for 

review.‖[55] However, Holder‘s four-page memo made no mention of that crucial step. As 

Senator Russ Feingold noted, the Holder memo ―amounts to an approach of ‗just trust us.‘ 

Independent court review of the government‘s use of the state secrets privilege is 

essential.‖[56] 

 

 



Presidents Operating under the Law 37 

NSA SURVEILLANCE 
 

On December 16, 2005, the New York Times reported that President Bush, in the months 

following the 9/11 attacks, secretly authorized the NSA to listen to Americans and others 

inside the United States without a court-approved warrant. On December 17, in a weekly 

radio address, President Bush acknowledged that he had authorized the NSA, ―consistent with 

U.S. law and the Constitution, to intercept the international communications of people with 

known links to Al Qaeda and related terrorist organizations.‖[57] What he did was not only 

inconsistent with U.S. law but directly in violation of the Foreign Intelligence Surveillance 

Act of 1978, as amended, which provided the ―exclusive means‖ for national security 

surveillance. 

In a news conference on December 19, Bush stated: ―As President and Commander in 

Chief, I have the constitutional responsibility and the constitutional authority to protect our 

country. Article II of the Constitution gives me that responsibility and the authority necessary 

to fulfill it.‖ He noted that Congress after 9/11 had passed the AUMF granting him 

―additional authority to use military force against Al Qaeda.‖[58] The Constitution does grant 

the president broad responsibility for repelling sudden attacks, but if a President decides it is 

necessary to act against the law, or without it, as Lincoln did, then the next step is to come to 

Congress, concede the legal violation, and seek retroactive authority. Bush did not do that.  

Also on December 19, at a press briefing on the NSA program, Attorney General Alberto 

Gonzales claimed that ―the President has the inherent authority under the Constitution, as 

Commander-in-Chief, to engage in this kind of activity.‖[59] When asked why the 

administration did not seek a warrant from the FISA Court, as required by law, Gonzales 

replied that it was not ―legally required‖ to do that, in part because the AUMF statute 

provided alternative statutory support. Nothing in the AUMF, either expressly or by 

implication, amended FISA. If the administration wanted to revise FISA it knew how to do it: 

bring it up on the floor of Congress and subject it to amendments (as it had done over the 

years and would again after 9/11). Claims of ―inherent‖ authority are legally hollow. 

On January 19, 2006, the Justice Department produced a 42-page ―white paper‖ 

defending the legality of the NSA program. It concluded that the NSA activities ―are 

supported by the President‘s well-recognized inherent constitutional authority as Commander 

in Chief and sole organ for the Nation in foreign affairs to conduct warrantless surveillance of 

enemy forces for intelligence purposes to detect and disrupt armed attacks on the United 

States. The President has the chief responsibility under the Constitution to protect America 

from attack, and the Constitution gives the President the authority necessary to fulfill that 

solemn responsibility.‖ Later in the paper, the Justice Department linked ―sole organ‖ to the 

1936 Supreme Court decision of United States v. Curtiss-Wright. [60] These references to 

inherent authority and the erroneous dicta in the Court‘s decision are empty of constitutional 

reasoning. 

The Justice Department also argued in this paper that ―Congress by statute has confirmed 

and supplemented the President‘s recognized authority under Article II of the Constitution to 

conduct such warrantless surveillance to prevent catastrophic attacks on the homeland.‖ Here 

the Department recognizes a statute (the AUMF) not as a freestanding and separate source of 

authority but one that confirmed what the President already had, according to this analysis, 

under Article II. The Department warned that any statute interpreted to impede the president‘s 
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ability to use electronic surveillance to detect and prevent future attacks by an enemy ―would 

be called into very serious doubt‖ as to constitutionality. If FISA were so interpreted to limit 

presidential power, it ―would be unconstitutional as applied in this narrow context.‖ [61] 

Essentially, then, the Department was relying on Article II authority. 

Was the NSA program legal? When Michael Hayden appeared before the Senate Select 

Committee on Intelligence on May 18, 2006 to testify on his nomination to be CIA Director, 

he defended the constitutionality of the NSA program on constitutional, not statutory, 

grounds. He did not attempt to use the AUMF as legal justification. In recalling his service as 

NSA Director after 9/11, he told the committee that when he talked with NSA lawyers, ―they 

were very comfortable with the Article II arguments and the President‘s inherent 

authorities.‖[62] Elsewhere in the hearing he referred to the ―real comfort level‖ these 

lawyers had about the president‘s Article II authority, but their legal advice was not put in 

writing. [63] 

During this hearing, Hayden repeatedly claimed that the NSA program was legal and that 

the CIA ―will obey the laws of the United States and will respond to our treaty obligations.‖ 

[64] These references to lawfulness were misleading. Hayden made it clear that he was 

willing, as NSA Director, to violate law (FISA) when the president‘s team argued it was 

necessary. The phrase ―laws of the United States‖ therefore meant whatever the 

administration wanted to do under claims of Article II and inherent power, even when the 

actions violated statutes, treaties, and the Constitution. Hayden explained: ―I had two lawful 

programs in front of me, one authorized by the President, the other one would have been 

conducted under FISA as currently crafted and implemented.‖[65] He was willing to violate 

statutory law in order to carry out a presidential policy. CIA Director George Tenet asked 

Hayden after 9/11 whether he could ―do more‖ to combat terrorism with surveillance. Hayden 

replied: ―Not within current law.‖[66] He knew that the NSA program was illegal under 

FISA. 

Although the Bush administration decided to work with telecoms in violating the law, 

and did so in secret, on July 20, 2008 Congress gave retroactive immunity to the telecoms. 

Civil actions against them in federal or state court could be dismissed if the Attorney General 

certified to a court that the activity was ―authorized by the President‖ and ―determined to be 

lawful.‖[67] Through this procedure, what was illegal under FISA becomes ―legal‖ if the 

president ―authorized‖ it and someone, for whatever reason, determined that the action was 

―lawful.‖ Some lawsuits against the government, not the telecoms, have continued. 

 

 

SECRET LAW 
 

With extraordinary rendition, abusive interrogation, NSA surveillance, and other 

programs, the Bush administration prepared secret legal memos. Many of them became public 

when leaked or released many years later. Some legal memos remain secret. A society cannot 

remain faithful to the rule of law when governed by secret law, especially policies that 

promote broad and unchecked presidential power. Secret memos, circulated among a narrow 

circle of people for review and comment, are likely to be poorly informed, reasoned, and 

substantiated. If the memos contain sensitive information, such as names, those items can be 

redacted and the balance of the analysis made public. No plausible case can be made for 
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withholding legal reasoning. Secret policy means that the rule of law is not pursuant to statute 

or treaty, enacted in public, but done through confidential executive policies unknown to 

citizens, federal courts, and lawmakers. The general public and executive agencies cannot 

comply with secret law. Lawmakers are unable to review and amend legal interpretations 

never released by the executive branch. 

 

 

CONCLUSION 
 

What we have learned, time after time, is what the framers understood long ago as 

elementary: political officials will abuse power if left unsupervised and unchecked. The 

primary check on government power is structural: the capacity of all three branches to fight 

off encroachments and expose illegal conduct. Justice Robert Jackson reminded us about the 

meaning of the rule of law: ―With all its defects, delays and inconveniences, men have 

discovered no technique for long preserving free government except that the Executive be 

under the law, and that the law be made by parliamentary deliberation.‖[68] 
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