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CONCLUSION: 

WHY THE FUTURE OF PRESIDENTIAL  

POWER WILL RESEMBLE THE PAST 
 

 

 

Julian Ku 
 

Each of the papers in this book offers a critical view of the modern presidency. The 

criticisms flow in a number of directions: excessive secrecy, unilateralism in foreign policy to 

the detriment of Congress, and even unlawful claims about the President‘s constitutional 

powers. In all cases, our contributors take aim at the centralizing ―unitary‖ tendencies of the 

modern presidency and most cite the George W. Bush administration as an example of this 

troubling tendency. 

Although they focus on the modern presidency, all of the contributions might also be 

described as responses to the presidency envisioned at the establishment of the Constitution. 

In his manifesto on executive power in Federalist 70, Hamilton argued in favor, above all, for 

a single executive to maintain ―unity‖ in the executive branch. 

 

Those politicians and statesmen who have been the most celebrated for the soundness of 

their principles and for the justice of their views, have declared in favor of a single Executive 

and a numerous legislature. They have with great propriety, considered energy as the most 

necessary qualification of the former, and have regarded this as most applicable to power in a 

single hand, while they have, with equal propriety, considered the latter as best adapted to 

deliberation and wisdom, and best calculated to conciliate the confidence of the people and to 

secure their privileges and interests. 

 

He then goes on to say, 

 

That unity is conducive to energy will not be disputed. Decision, activity, secrecy, and 

despatch will generally characterize the proceedings of one man in a much more eminent 

degree than the proceedings of any greater number; and in proportion as the number is 

increased, these qualities will be diminished. [1] 

 

In other words, our contributors raise important criticisms, but the issues they raise are 

neither novel nor unprecedented. Rather, they all fall within the long tradition of American 

debate over the proper powers of the President under the Constitution that began with 

Alexander Hamilton and James Madison and continues to this day. 
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In this short comment, I will briefly review the different understandings of the ―unitary 

executive‖ theory that largely serve as the basis of the panel‘s criticisms. I will then conclude 

that while there are pitfalls to a unified presidency directed by a single person, none of the 

papers convince me that a plausible model of executive administration could exist without the 

characteristics of secrecy, interpretive independence in constitutional law, and executive 

control over administration which are the subject of criticism by these papers. I will suggest 

that the early views of the Obama Administration suggest that the Hamiltonian ―unitary‖ 

vision is not, as some of the papers suggest, limited to the administration of George W. Bush. 

 

 

PART I: THE UNITARY EXECUTIVE 
 

Although the idea of a unified executive branch answerable to a single President dates 

back to, as I have suggested, Alexander Hamilton, the phrase ―unitary executive‖ entered our 

political and constitutional discourse during the 1980s. The origins of the phrase appear to 

have been associated with lawyers in the Reagan Administration who used it describe their 

vision of an active and effective president as chief executive.  

The core of unitary executive theory is, as two of its most ardent and influential academic 

defenders have described it, the President‘s exclusive constitutional power to appoint and 

remove officers of the United States government. [2]. The power to appoint and remove 

officers is crucial to unitary theory since it helps to ensure that the federal government‘s 

executive branch, and its increasingly massive bureaucracy, remains answerable to a single 

executive: the President. Much legal focus has turned to the President‘s power to remove 

officers since it is the threat of the removal that ensures his ability to control lower-level 

officers. Indeed, the U.S. Supreme Court is currently considering an important case 

challenging the process for appointing and removing officers in a powerful federal agency [3] 

Yet unitary theory has also come to be associated with more than just the relatively 

narrow question of appointments and removal. Especially during the George W. Bush 

Administration, the phrase ―unitary‖ executive came to stand for an assertive, unilateral 

executive, especially in the exercise of presidential war powers. Hence, presidents who have 

sought to limit communications or disclosures about executive decision making to Congress 

or the public are said to be acting under unitary theory. Presidents who assert the authority to 

interpret the Constitution against congressional encroachments are also accused of invoking 

unitary theory. Similarly, unitary theory might also lead to attempts to control the 

bureaucracy and to limit the ability of Congress or the courts to interfere. Hence, it is this 

broader version of unitary executive theory that has drawn the most fire from this book‘s 

contributions. 

 

 

PART II: CRITIQUING THE UNITARY EXECUTIVE 
 

In the view of almost all contributors, the modern presidency has aggrandized enormous 

powers to itself, especially in the control of the U.S. military. These aggrandizements have 

been exacerbated by a passive Congress and only slightly mitigated by the Supreme Court‘s 

cautious decisions limiting presidential power. Combined with efforts by modern presidents 
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to shroud their decision making in secrecy, to unilaterally interpret laws in ways that expand 

presidential power, and to assert control over the federal bureaucracy, the contributions paint 

a troubling picture of the modern presidency.  

It is not my purpose here to disagree with the contributors‘ descriptions of how the 

modern presidency operates. Rather, my disagreement is with the nefarious implications 

drawn by many of the critics.  

For instance, I entirely agree with Fritz Schwarz that the modern executive branch seeks 

to shield its policy decisions, especially at the presidential level, in secrecy. This includes 

both the information upon which decisions are made, and the actual decisions themselves, 

which may remain secret from the public. He goes on to suggest that if presidential decision 

making was less secretive, and the bureaucracy as a whole, a variety of decisions that were 

made might have not been made, or at least made better than they were. For instance, he 

speculates that the 9/11 attacks, the use of the atomic bomb, the war in Vietnam, the Cuban 

Missile Crisis – all of this might have been avoided had crucial information been made public 

rather than kept secret. 

My disagreement is not that secrecy exists, but simply with the assertion that the 

executive branch can live without secrecy. This seems especially true when making policy 

decisions. Although we do in some instances require rulemaking agencies in the executive 

branch to disclose the basis of their decisions, through the rulemaking process, there are many 

advantages to privacy and confidentiality in decision making. For instance, when presidents 

receive advice, it is not hard to understand that they would many times think the advice would 

be more candid and the discussion more candid if it remains confidential. To take an example 

from a different branch of government, the Supreme Court does not open up its conferences 

to reporters because there is a belief that the confidentiality assists in the process of making a 

decision. The same point applies to lawyers consulting with each other on the strategy for 

defending their client‘s interest (―work product‖) or a doctor giving advice to his patient. In 

all of these cases, society seems to value the importance of confidentiality as an aid, rather 

than a problem, for decision making. 

If we accept the idea that in some circumstances, secrecy is beneficial to decision 

making, then the only question is when. In our system, many decisions are public. Congress 

debates bills in public and votes in public, the Supreme Court publishes their opinions, the 

executive branch publishes regulations. It seems that we have a balance here and I simply am 

not convinced that the balance is severely out of whack. 

Similarly, Professor Andrew Rudalevidge gently criticizes the efforts by presidents to 

impose political control on the federal bureaucracy. In other words, he observes that 

presidents (following unitary theory) have tried to impose policy preferences on the 

bureaucracy by creating another layer of bureaucracy managed more tightly by the President 

and his closer advisers. President Reagan made similar, more successful efforts, by focusing 

more heavily on controlling the personnel process to insert more political appointees in the 

government. President George W. Bush continued this process through an even more 

aggressive use of appointees, even recess appointees, and via signing statements and a more 

flexible employment system. In his administration, the Office of Management and Budget 

was used aggressively to review agency regulations. Obama has shown some difference on 

some points, but has also embraced an effort to manage the bureaucracy like his predecessors. 

Again, I do not disagree with this narrative. Indeed, I think this paper is very useful for 

reminding us just how difficult it is for the President to actually direct policy and a reminder 
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of why more presidential control is preferable. It is not shocking that the President, including 

this one, have sought to control the bureaucracy. After all, Presidents often pay heavy 

political prices even though they don‘t actually have control. If President Bush did not control 

FEMA during Hurricane Katrina, or if President Obama is not actually responsible for the 

intelligence failures surrounding the Christmas Day bomber in Detroit, then it seems unfair to 

blame either president for bureaucratic failures. Yet if the presidents can‘t actually exert 

control over the bureaucracy, it seems odd to hold them accountable for it. But people do 

anyway. And would we really want it to be otherwise? 

 

 

PART III: THE OBAMA ADMINISTRATION  

AND THE UNITARY EXECUTIVE 
 

As this brief discussion indicates, I differ from many of the contributors to this book on a 

fundamental level. While I agree with their descriptions of how the modern presidency works, 

I don‘t think that the critics of this system have offered a plausible or persuasive account of 

the feasibility of their alternative model.  

In this model, presumably, the President would defer to Congress on all major decisions 

of military action and policy, disclose all of his deliberations to the public, he would refuse to 

adopt contrary interpretations of the Constitution from that of Congress, and he would allow 

the bureaucracy to function independently of political control. This model has attracted little 

support from presidents throughout history and from presidents of both political parties. As 

Steven Calabresi and Christopher Yoo have argued recently, almost every single presidential 

administration from Washington to Bush has asserted the power to remove executive officers 

at will. [4] Moreover, as John Yoo‘s recent work suggests, the tradition of aggressive and 

unilateral presidential actions in military affairs also has a long historical pedigree. [5] This 

long pattern of presidential practice suggests that the unitary executive is hardly a recent 

innovation.  

Even the broader and more controversial conception of the unitary executive has drawn 

support throughout history and across partisan divides. In this final section, I will respond to 

Professor Christopher Kelley‘s criticism of signing statements to argue that this practice has 

actually attracted support from presidents throughout history and across partisan divides. 

Presidents have at times asserted their independent power to interpret the Constitution in 

the face of contrary interpretations adopted by the other two branches of the federal 

government. Aspects of this view manifest themselves today in the increasingly controversial 

practice of presidential signing statements asserting the authority to refuse to execute laws 

that, in the President‘s own judgment, are unconstitutional. The contemporary debate over 

signing statements of this type, extending through the Bush Administration and into the new 

Obama Administration, suggests that an executive power to independently interpret 

constitutional law remains a contested and important question. 

As a matter of constitutional text and the original understanding of the U.S.Constitution, 

this position is perfectly defensible. Nothing in the Constitution‘s text explicitly grants to any 

branch of the federal government the power of constitutional interpretation, nor does any 

provision explicitly make one branch the supreme arbiter of the Constitution‘s meaning. 

Members of all three branches, for instance, are required to take the same oath swearing to 
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uphold the Constitution but nothing in these provisions indicates that one branch has a special 

authority or obligation. The President also is obliged under Article II of the Constitution to 

―Take Care‖ that all the laws are faithfully executed, while the Supreme Court and federal 

courts are granted by Article III the ―judicial power‖ without any explication of the nature of 

this power. 

Lacking both political support and textual authority, Chief Justice Marshall nonetheless 

laid the foundations for judicial review of constitutional questions in Marbury v. Madison, an 

idea that would in time become an enormously influential and powerful global trend. [6] 

Although there is historical support for judicial review of constitutional questions, the idea 

was hardly uncontroversial, and indeed, remains somewhat controversial among modern 

constitutional scholars. 

Yet even after Marbury, U.S. presidents continued to assert their independent right to 

interpret the Constitution. Although they generally agreed to be bound by the Court‘s 

interpretation in any case to which it was a party, presidents continued to argue that they had 

the authority to adopt different interpretations from the Court in other circumstances. As 

President Andrew Jackson famously asserted in his veto message of the Charter for the 

Second Bank of the United States, 

 

The opinion of the judges has no more authority over Congress than the opinion of 

Congress has over the judges, and on that point the President is independent of both. The 

authority of the Supreme Court must not, therefore, be permitted to control the Congress or 

the Executive when acting in their legislative capacities, but to have only such influence as the 

force of their reasoning may deserve. [7] 

 

The Court has never explicitly rejected this position, although it came closest to doing so 

in the 1958 decision of Cooper v. Aaron, [8] when it asserted the Court‘s supreme authority 

over constitutional interpretations vis a vis state governments. Citing Article VI of the U.S. 

Constitution, which makes the Constitution supreme over state law, and Marbury, the Court 

declared that the principle that ―the federal judiciary is supreme in the exposition of the law of 

the Constitution,[8] has ever since been respected by this Court and the Country as a 

permanent and indispensable feature of our constitutional system.‖ [9] 

Presidential administrations, however, have never fully acquiesced in the idea of judicial 

supremacy, at least vis-à-vis the executive branch. The most recent manifestation of 

presidential resistance to judicial supremacy can be found in the presidential assertions of the 

power to refuse to execute laws that, in the president‘s own judgment, are 

unconstitutional.Such assertions have been commonly made in the context of statements 

attached to presidential signatures of new legislation. 

For example, President Obama recently attached the following ―signing statement‖ to 

legislation objecting to provisions that directed his officers to advocate for certain views 

when participating in the governance of international financial institutions. 

 

[Such provisions] would interfere with my constitutional authority to conduct foreign 

relations by directing the Executive to take certain positions in negotiations or discussions 

with international organizations and foreign governments, or by requiring consultation with 

the Congress prior to such negotiations or discussions. I will not treat these provisions as 

limiting my ability to engage in foreign diplomacy or negotiations. [10] 
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Like presidents before him, President Obama is asserting a right to simply refuse to 

follow statutes that he believes are unconstitutional. Although the provisions in the bill in 

question plainly required the Secretary of the Treasury to adopt certain positions during 

activities at the International Monetary Fund, President Obama simply declared that he would 

treat those provisions as nonbinding due to their interference in his inherent constitutional 

authority. He did so without relying on any Supreme Court precedent for his views. 

Such signing statements, especially those attached by President George W. Bush during 

his presidency, are prototypical examples of the controversial unitary executive theory. 

Bush‘s statements drew substantial criticism (including from then-candidate Obama). For 

instance, the American Bar Association adopted a report in 2006 sharply criticizing the use of 

such statements, especially by President Bush on questions of constitutional interpretation, 

[11] The New York Times similarly criticized President Obama‘s statements, especially those 

that asserted the independent presidential power to interpret the Constitution. If he wants to 

assert such a power, the paper editorialized, ―then he should be able to point to court 

decisions or he should find a way to get the issue into court so the judiciary can make a call,‖ 

[12] Professor Kelley‘s paper echoes these criticisms. Indeed, House of Representatives has 

demonstrated its displeasure with President Obama by voting by an overwhelming margin to 

take away funding for areas over which the President asserted his independent constitutional 

authority. [13] 

To be sure, the dispute over signing statements hardly proves the necessity or correctness 

of unitary executive theory. But it is still worth noting that a robust assertion of a unitary 

independent executive lives on today in both Democratic and Republican administrations. At 

the very least, the bipartisan enthusiasm for unitary executive theory explains the difficulty of 

finding a replacement or alternative. This is why I believe, with all due respect to my fellow 

contributors to this book, that the future of presidential powers will strongly resemble the 

past. 
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