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―Energy in the Executive is a leading character in the definition of good government. It  

is essential to the protection of the community against foreign attacks; it is not less essential to  

the steady administration of the laws; to the protection of property against those irregular and  

high-handed combinations which sometimes interrupt the ordinary course of justice; to the  

security of liberty against the enterprises and assaults of ambition, of faction, and of anarchy.‖ 

 

Alexander Hamilton, Federalist 70 (1788) 

 

While Alexander Hamilton‘s eighteenth-century argument for ―energy in the executive‖ 

was fiercely debated between Federalists and Anti-Federalists at the time, its premise seems 

almost self-evident in modern American politics.  With the expansion of the federal 

government since the 1930s and the rise of the United States as a global power in the 

twentieth century, the need for a powerful president to direct American priorities and policies 

is clear.  In times of national crisis, domestic and international focus on the president becomes 

even greater, with the widespread expectation that executive leadership is necessary to 

combat the challenge.  The need for checks on that power by other institutions of American 

government, namely Congress and the courts, also is evident, though the balancing of 

presidential power typically has not developed in conjunction with its expansion. 

This edited volume analyzes the growth of presidential power from the Civil War era to 

the present, examining both emergency situations in wartime and developments in non-crisis 

periods.[1]  In so doing, it addresses the following underlying question: Has presidential 

power expanded beyond constitutional boundaries, and if so, how can it be checked most 

effectively today?  This topic originally was addressed in a 2009 symposium at Hofstra 

University that recognized the birthday bicentennial of Abraham Lincoln (born 12 February 

1809) – a President who exceeded constitutional boundaries in prosecuting the Civil War and 

is widely considered in scholarly ratings surveys to be one of the top three Presidents of the 

United States. 

In the post-9/11 era, an assessment of the case for and consequences of expanded 

presidential power is both timely and necessary.  Advocates of strong executive leadership 
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argue that the White House must bear primary responsibility for deciding when to use U.S. 

military force abroad.  As legal scholar John Yoo writes: 

 

With large militaries designed to project overwhelming force throughout the world at his 

disposal, the president as commander in chief holds the initiative to use force abroad.  

Congress can always cut off the funding for military adventures, which in the era of modern 

warfare may mean simply refusing to appropriate new funds or constructing offensive 

weapons systems.  This effective check on the president‘s power renders unnecessary any 

formal process requirement for congressional authorization or a declaration of war before 

hostilities begin.[2] 

 

Other proponents of presidential power employ the concept of a ―unitary executive‖ in 

making their case.  This term refers the president‘s authority to control the executive branch.  

Legal scholars Steven G. Calabresi and Christopher S. Yoo define two key features of the 

unitary executive as ―the scope of the president‘s power to remove subordinates in the 

executive branch or to direct their actions.‖[3]  They contend that ―the Constitution‘s creation 

of a unitary executive eliminates conflict in law enforcement and regulatory policy by 

ensuring that all of the cabinet departments and agencies that make up the federal government 

will execute the law . . . in accordance with the president‘s wishes.‖[4]  While Calabresi and 

Yoo do not apply the concept to emergency situations in wartime, other scholars (such as 

John Yoo quoted above) do so, as do elected officials, most recently in the George W. Bush 

administration.[5]   

As presidential power has expanded in American politics, a highly controversial aspect of 

that growth is the ability to maintain the constitutional system of checks and balances.  

Alexander Hamilton wrote in Federalist 70 that ―energy in the executive‖ would be checked 

by ―a due dependence on the people, and a due responsibility.‖[6]  Dependence on the people 

refers to periodic elections, while ―due responsibility‖ essentially means self-restraint; that is, 

a president‘s commitment to following the rule of law and fulfilling the duties of the nation‘s 

chief executive.  Given the limitations of these checks, institutional constraints are needed as 

well, as the Framers recognized in drafting the Constitution; but the practical application of 

those constraints has eroded as U.S. responsibilities domestically and globally have expanded. 

Unlike proponents of the ―unitary executive‖ concept, scholars who endorse stronger 

checks on presidential power reject the view that the Framers endorsed executive initiative in 

going to war.  Political scientist Louis Fisher, for example, finds that ―the drift of the war 

power from Congress to the President after World War II is unmistakable,‖[7] and he 

disagrees that the modern era requires broader presidential power.  As he explains: 

 

If the current risk to national security is great, so is the risk of presidential miscalculation 

and aggrandizement – all the more reason for insisting that military decisions be thoroughly 

examined and approved by Congress.  Contemporary presidential judgments need more, not 

less, scrutiny.[8] 

 

Fisher advocates congressional assertiveness in war making, calling for legislators ―to 

participate in the daily grind of overseeing administration policies, passing judgment on them, 

and behaving as a coequal, independent branch.‖[9] 

The relevance of the longstanding scholarly debate about executive power to current 

American politics became strikingly evident during the George W. Bush administration.  
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Advocates of administration policies, such as John Yoo, who served in the Justice 

Department‘s Office of Legal Counsel in Bush‘s first term, contend that the president has 

wide latitude constitutionally to make decisions to protect U.S. national security, while critics 

declare that many post-9/11 executive decisions by Bush violated constitutional safeguards.  

An analysis by political scientist James P. Pfiffner focuses on four topics – denial of the writ 

of habeas corpus to enemy combatants; suspension of the Geneva Conventions in treatment of 

detainees; surveillance of Americans without legally required warrants; and use of signing 

statements to assert the president‘s right not to enforce parts of law based on his interpretation 

of his power.[10]
 
 It finds that the Bush administration created severe constitutional problems 

through its actions in these areas. Pfiffner contends that ―this aggrandizement of executive 

power threatens fundamental freedoms and dangerously concedes to the president powers that 

the framers did not intend the executive to have.‖[11]  

This volume examines specific topics about presidential power in wartime, the use of 

executive power in the George W. Bush administration, and the future of presidential power.  

In so doing, it evaluates arguments advanced by presidents and their supporters for their 

actions, particularly in wartime, reactions and rationales from Congress and the courts, and 

consequences for presidential leadership in the future.  The project lays the foundation for 

further research about the causes and consequences of increased presidential power, which 

promises to be of particular significance in the twenty-first century for both domestic and 

international policy making.[12]
 
 

 

 

CONSTITUTIONAL LIMITATIONS ON PRESIDENTIAL  

POWER IN WARTIME?[13] 
 

The first four chapters evaluate the longstanding debate in presidential politics over how 

executive power is checked in times of external threats to the American republic.  This topic 

is presented as a question because of the practical difficulties that the other institutions of 

government face in trying to participate in wartime decision making.  The size of Congress, 

with two chambers and 535 voting members, impedes speedy decisions and raises concerns 

about the feasibility of protecting executive interests while debates are in progress – that is, 

not revealing information prematurely.  Federal courts typically refrain from addressing 

current policy debates between the President and Congress in foreign affairs, deeming those 

to be ―political questions.‖  Consequently, the parchment barriers to abuse of power may not 

be sufficient to restrict the chief executive.[14]     

In ―Presidential Ascendancy in Foreign Affairs and the Subversion of the Constitution,‖ 

David Gray Adler examines the constitutional foundation of executive power in foreign 

affairs and finds that the Framers clearly granted primary authority to the first branch of 

government, the Congress.  In reviewing the constitutional debates, Adler argues that the 

Framers expected Congress to have ―senior status in a partnership with the president for the 

purpose of conducting foreign policy.‖  The Constitution grants Congress the power to 

declare war, and Adler maintains that the commander-in-chief clause does not grant the 

president ―political authority‖ in making decisions about going to war.  Neither does the 

―executive power‖ clause of Article II grant special war-making powers.  Consequently, 
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Adler concludes, ―The ascendancy of the president in the area of war and peace finds no 

foundation in the Constitution.‖ 

In ―Presidents Operating Under the Law,‖ Louis Fisher examines how presidents use the 

concept of ―inherent‖ powers to justify actions in wartime that go beyond their constitutional 

authority.  Contrasting the leadership of Abraham Lincoln and George W. Bush, Fisher finds 

that although Lincoln did exceed his constitutional powers in prosecuting the Civil War in the 

spring of 1861, he never claimed that Article II of the Constitution gave him the authority to 

do so.  Instead, in the summer of 1861, he asked Congress to approve his actions 

retroactively, which it did, thereby recognizing Congress‘s authority in these areas.  The Bush 

administration, however, asserted that executive power over suspected terrorists encompassed 

indefinite detention, extraordinary rendition, and surveillance without warrants, among other 

actions, and that information about such actions was privileged.  Fisher finds that these 

actions in the post-9/11 era violated constitutional boundaries, and that Congress and the 

federal courts largely left executive power unchecked. 

In, ―Institutional Rivalries in Presidential War Powers Cases: A Political Perspective on 

the Jurisprudence,‖ Rebecca Curry evaluates Supreme Court rulings on presidential war 

powers from a political perspective.  Focusing on how the three branches of the federal 

government battle over the separation of powers in such cases, Curry finds that the Supreme 

Court adopts a ―formalist‖ view of following the constitutional text closely whenever it 

perceives threats to its own authority.  If the executive branch indicates that the judiciary is 

not equipped to address a particular issue in wartime – such as civilian trials – then the Court 

is likely to reject such arguments and protect its constitutional powers, thereby restricting 

executive authority.  Curry applies this analysis to several nineteenth- and twentieth-century 

court cases as well as to more recent rulings on military tribunals and related subjects.  

In ―Reverse Effect: Congressional and Judicial Restraints on Presidential Power,‖ Nancy 

Kassop examines both congressional and judicial efforts to restrict presidential power and 

finds that they often have the opposite effect of legitimizing expanded executive authority.  

Kassop argues that legislative constraints on executive action in the 1970s focused on 

procedural issues, which the White House was able to circumvent without difficult.  More 

recent legislation has attempted to establish substantive restrictions, though implementation is 

still in progress.  Supreme Court decisions in the 1970s appeared to deny claims of 

presidential power, but left openings for future expansion, while cases in the post-9/11 era 

have imposed some restrictions on independent executive action without addressing 

underlying claims about ―inherent‖ executive powers. 

 

 

EVALUATING THE USE OF PRESIDENTIAL POWER AFTER 9/11[15] 

The next three chapters focus on the use of presidential power in the George W. Bush 

administration.  In the aftermath of the September 11, 2001 terrorist attacks, the Bush 

administration asserted broad claims of executive power, in both foreign and domestic policy.  

When challenged, the administration typically held that presidential actions were not subject 

to scrutiny because of the need for secrecy to protect U.S. interests.  These chapters evaluate 

the Bush administration‘s decisions and discuss their implications for presidential leadership. 
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In ―Congressional Abdication and the Cult of the Presidency,‖ Gene Healy evaluates how 

legislative deference to the White House has resulted in expanded presidential power in the 

twenty-first century.  In both foreign and domestic affairs, Healy finds that Congress has 

abdicated its constitutional responsibilities to the president.  From waging war against Iraq to 

managing the bailout of American industries, Congress has repeatedly given the executive 

branch authority over decision making that should be conducted within its own chambers.  

Previous efforts by Congress to restrict presidential power, particularly in foreign affairs, 

have fallen far short of their intended goals; therefore, Healy concludes that only competition 

from other states in the international arena and growing public skepticism about government 

action will check presidential power.  

In ―To Be (Unitarian) or Not To Be (Unitarian):  Presidential Power in the George  

W. Bush Administration,‖ Christopher Kelley evaluates the applicability of the ―unitary 

executive‖ concept to recent presidential governance, focusing on use of the signing 

statement. The ―unitary executive‖ concept, developed in the Reagan administration, 

maintains that Article II of the Constitution gives the chief executive broad powers that he or 

she must protect scrupulously, though not by intruding upon the powers of the other branches 

of government.  A key component of the unitary executive is the signing statement, which a 

president may issue verbally or in writing when signing a bill into law.  Beginning in the 

Reagan administration, the signing statement became a tool for asserting how the executive 

branch would – or would not – implement a law.  Kelley finds that the Bush II administration 

violated the tenets of the unitary executive through its aggressive use of the signing statement 

to challenge provisions of laws, and its efforts to expand executive power beyond 

constitutional boundaries.  He also concludes that the Obama administration has hued to the 

tenets of the unitary executive more closely than its predecessor, albeit without referring 

explicitly to the concept. 

  In ―Bureaucratic Control and the Future of Presidential Power,‖ Andrew Rudalevige 

examines how modern presidents seek to extend their authority through control of 

bureaucratic institutions.  He argues that George W. Bush continued a practice developed in 

the Nixon administration of expanding executive authority over the federal bureaucracy to 

further presidential power. The Bush II White House did so through its close involvement in 

and direction of executive appointments, evaluation of federal agencies by the Office of 

Management and Budget, use of signing statements, and other actions.  President Barack 

Obama declared that he would not continue his predecessor‘s unilateral use of executive 

power, but Rudalevige points out that Obama himself has acted unilaterally through executive 

orders and memoranda to reverse some of Bush‘s policies, and has used signing statements to 

criticize parts of legislation that might infringe upon executive power.  Consequently, 

Rudalevige concludes, President Obama appears willing to employ the administrative tools of 

the presidency to protect executive power. 

 

 

THE FUTURE OF PRESIDENTIAL POWER[16] 

The final two chapters in this book examine perennial challenges in modern American 

democracy with expanding presidential power and offer prospects for reform to check the 

executive branch in the twenty-first century.  They focus on complementary themes: the first 
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evaluates problems with secrecy in the executive branch for American democracy, while the 

second examines public willingness to accept expanded presidential power, particularly in 

crisis situations, without sufficient attention to the consequences for American politics.  In 

promoting both greater transparency in government and public education about the 

constitutional system of shared powers, these papers present feasible measures for 

consideration that work within the existing political structure. 

In ―Harm to the Nation from Excessive Executive Branch Secrecy,‖ Frederick A.O. 

Schwarz, Jr., analyzes the problems created by White House assertions of executive privilege 

and state secrets, as well as with overclassification of government files.  These actions 

typically result from presidential reliance on a small group of advisers who do not present 

diverse perspectives and options to the chief executive.  Executive secrecy has a long history 

in modern presidential politics, and Schwarz argues that it has highly detrimental 

consequences for American democracy as well as limited success for protecting presidential 

power over the long term.  He recommends that presidents promote transparency in 

government to advance executive accountability.   

In ―Civic Ignorance and the Rise of the President-King,‖ Eric Lane attributes the 

expansion of presidential power partly to a complacent public.  The structure of American 

government encourages presidents to seek power for political success, and while presidents 

are restricted by checks and balances, they sometimes choose to work outside the law rather 

than within those constraints.  Lane contends that the public is particularly willing to defer to 

executive judgment in wartime, enabling presidents to exceed their constitutional powers by 

failing to scrutinize their words and actions.  Consequently, Lane says, heightened national 

attention to civic literacy is needed to check presidential power. 

 

 

CONCLUSION 

In his concluding analysis, Julian Ku makes a case for the merits of expanded presidential 

power that counters some of the above arguments.  National crises, particularly threats from 

abroad, typically prompt strong public and institutional support for heightened executive 

power, at least until the threat has passed.  But even during non-crisis periods, modern 

presidents often are not restrained by the other branches of government when they assert 

broad latitude in policy making because of limited active public support for such restraint.  

The merits of expanded presidential power depend largely on how that power is used; while 

the ―imperial presidency‖ that Arthur M. Schlesinger, Jr., described in the 1970s was to the 

detriment of the American republic, other presidents have employed their power judiciously 

and in the public interest.[17]  Furthermore, Ku says, presidents routinely employ secrecy, 

administrative control, and the other tools discussed in these articles, raising questions about 

the feasibility of an alternative model of presidential leadership.   

The scholarship presented here raises two underlying concluding questions: How do we 

determine when presidential power expands too much, and how can such power be 

contained?  To address these questions, we must bridge constitutional analyses with political 

realities, a challenge that these articles address from diverse perspectives.  In engaging these 

debates, we confront a central issue in American politics today, namely, the need to define 



Introduction xiii 

what ―energy in the executive‖ means in the twenty-first century.  These essays guide us in 

making our own informed assessment. 
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